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VALIDITY OF AGREEMENT FOUNDED ON A 
NEW CONSIDERATION BUT GIVEN IN PAY- 
MENT OF AN ILLEGAL CONTRACT. 


Many people, and not a few of the lawyers, 
labor under the impression that a new or 
separate contract founded ona new considera- 
tion is a valid and enforceable obligation even 
though it be given in performance or payment 
of an illegal contract. But this is not the 
law. For if the making of the new contract 
is to act to any extent as a performance or 
payment of an illegal obligation, the fact that 
such new contract is founded upon a new 
consideration is of no avail. 

Suppose, for instance, that 
money on an illegal contract and is unable or 
unwilling to pay any or all of the amount and 
B agrees to take a note or other security for 
all or part of the obligation, can B recover on 
such note or security? The authorities are 
agreed that the illegality of the old contract 
enters into the new contract and taints it 
with its illegality. Seeligson v. Lewis, 65 
Tex. 215; Pierce v. Kibbee, 51 Vt. 559; 
Bibb v. Hiteheoek, 49 Ala. 468; Mechanics’ 
Bank v. Duncan (Tenn. 1896), 56S. W. Rep. 
887; Chancely v. Bailey, 37 Ga. 552; Claf- 
lin v. Torlina, 56 Mo. 569; Hall v. Gavitt, 
18 Ind. 590; Crossly v. Moore, 40 N. J. L. 27. 

Or further, suppose that A defaults in the 
payment of the note and issued thereon, and, 
in order to secure a forbearance enters into a 


A owes B 


covenant guarantying to B the amount of the 
notes ; still, even in such a case, the new con- 
tract is tainted with the illegality. An old 
but respectable precedent for this rule is to 
be found in the opinion of the court in the 
case of Geere v. Mace, 35 Law J. Exch. 50, 
2 Hurlst. & Colt. 559. There the defendant 
being indebted to the plaintiff and other credit- 
ors, unlawfully agreed to pay him an addi- 
tional compensation, which was secured by a 
bill of exchange drawn by the plaintiff upon 
and accepted by the defendant’s brother. 
The bill being dishonored, and the plaintiff 
having threatened legal proceedings, the de- 
fendant by indenture assigned to the plaintiff 
a policy of insurance as a security for the pay- 
ment of the bill. It was held that the inden- 
ture was tainted with the illegality of the orig- 








inal transaction, and therefore, could not be 
enforced. Bramwell, B., says: ‘‘It seems 
to me, in reason that our judgment should 
be for the defendant. As to whether the de- 
fendant is in a better or worse position than 
if the original debt had been due from another 
person, I express no opinion. It is sufficient 
to say that he executed the indenture to 
secure the payment of an illegal debt, and, 
as that debt could not be enforced, neither 
can the security.’’ A similar case is that of 
Reed v. Brewer, 90 Tex. 145. In this case 
it was held that where suit was brought on 
notes given in payment of an illegal transac- 
tion, and such suit was dismissed in pursu- 
ance of a new contract to pay the debt in in- 
stallments, the illegality of the original trans- 
action makes void the new contract also. |The 
court said: ‘*There can be no question but 
that the dismissal of the suit furnished a suf- 
ficient consideration to support the subsequent 
agreement to pay the notes as set out above, 
but such dismissal does not constitute the en- 
tire consideration for such promise. The second 
promise was based upon two considerations, 
(1) the notes themselves, and (2) the dis- 
missal of the suit, one of which considera- 
tions, as seen above, is unlawful. This 
brings the promise within the rule that a 
promise made upon several considerations, 
one of which is unlawful, no matter whether 
the illegality be by common law or by statute, 
is void.”’ 

Still further, suppose that a note or other 
security is given in payment of an illegal con- 
tract and action is brought and judgment re- 
covered on the note or other security, is a 
guarantee of payment of this judgment given 
to delay execution a valid and enforceable 
obligation’ An early English case holds 
that it is (Wilson v. Ray, 10 Ad. & E. 82), 
on the ground, as the court expressed it, 
that ‘‘were it otherwise, the rights of parties 
could never be finally settled by the most 
solemn proceeding; and verdicts and judg- 
ments might be rendered nugatory by evi- 
dence which, if produced at the proper sea- 
son, might have received a complete answer.’’ 
In a later English case, however, where one 
of two notes given in payment of an illegal 
transaction was put in judgment and after 
judgment and before execution, one of the 
parties to said notes, in consideration of the 
judgment creditor forbearing to enforce the 
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judgment—gave him a guarantee for the 
amount of the judgment and the outstanding 
notes, the court held that the guarantee 
was tainted with the original fraud, and 
therefore could not be enforced, notwith- 
standing part of the consideration for it was 
the giving up a judgment in an action in 
which the illegality might have been but was 
not pleaded. 

So, also, there can be no compromise of an 
indebtedness under an illegal contract. This 
rule is not always understood by trial courts 
who are sometimes inclined to favor a com- 
promise even where the position of one of the 
parties thereto rests on an illegal contract or 
transaction. Thus in the case of Evering- 
ham v. Meighan, an agreement’ was made to 
compromise a claim which was acknowledged 
to rest on an illegal contract. The trial court 
in its instructions to the jury said: ‘‘The 
parties came to the conclusion that the ques- 
tion of the validity of the claim should be 
settled between them by a compromise, the 
plaintiff bearing a portion of the loss and the 
defendant the balance. Now that, I under- 
stand, the law makes a good compromise. It 
is the relinquishment of mutual claims—the 
one that the claim is valid, and the other 
that it is invalid—and their abandonment by 
the respective parties ; and the settlement ar- 
rived at, I understand, constitutes a compro- 
mise.’’ In holding this instruction to be with- 
out legal foundation the court said: ‘‘Suppose 
A employs B to bet for him at faro, or any 
other game of chance, and B loses a large 
sum of money in the game, which he has 
paid, and demands payment of the losses of 
A, and there is a difference of opinion be- 
tween them as to the validity of the claim, 
and A finally agrees to pay one-half of it and 
B agrees to bear the other half of the loss 
himself, does this compromise make the 
claim legal. By all authorities and in com- 
mon reason it does not, for both parties are 
equally guilty by entering into such a gam- 
ing contract, being presumed to know that 
the transaction is illegal, and neither can en- 
force the contract or the terms of any agree- 
ment or compromise arising therefrom. * * * 
I will not cite any of the numerous and uni- 
form authorities which hold that a vompro- 
mise of any pretended differences, in respect 
to clearly illegal contracts and transactions, 
cannot purge them and produce a_ valid 








claim.’’ See also to same effect: Melchoir 
v. McCarty, 31 Wis. 252; Martin v. Wade, 
37 Cal. 168; Bick v. Seal, 45 Mo. 475; Ore- 
gon Railroad v. Potter, 5 Oreg. 228; Tomp- 
kins v. Compton, 93 Ga. 520. 

It is evident from this review of the author- 
ities that the parties to an illegal contract or 
transaction cannot, by any plausible subter- 
fuges, cover up the illegality of their contract 
or transaction; nor can either of them, by 
any series of subsequent contracts or trans- 
actions into which the original indebtedness 
may be converted, finally divorce the illegal- 
ity. On the contrary, such illegality, like a 
streak of bad blood, perpetuates its inherent 
characteristics into all future contractual 
generations, visiting upon them the iniquities 
of that original transaction out of which they 
have come. 


NOTES OF IMPORTANT DECISIONS. 





POLICE POWER—LIMITING HouRS OF WORK 
IN BAKERIES.—We are very glad to observe 
that our esteemed contemporary, Law Notes, 


has come out strongly against that out- 
rageous exercise of the police power of 
prescribing when, where and how long a 


man shall work, or play or otherwise disport 
himself. The CENTRAL Law JOURNAL has al- 
ways stood out in uncompromising opposition to 
all such summary legislation which attempts to 
regulate the conduct of the individual for his 
own good. We do not believe that the police 
power authorizes such legislation. While, for 
instance. we recognize the right of the state to 
pass laws to promote the general health of the 
community, we do not think such powers give 
authority to regulate the conduct of the individ- 
ual for his own good, provided such conduct on 
his part does not proximately and necessarily 
affect the health of the general public. If our 
legislature intends to follow up this out-crop- 
ping of paternalism to its full extent, the diffi- 
culties, if not the logic of the situation will com- 
pei them to pause. Meanwhile our courts should 
not be so ready to overlook the serious constitu- 
tiona) objections to such legislation. 

‘The case which aroused the juridical indigna- 
tion of our contemporary was that of People v. 
Lochner, recently decided by the New York 
Court of Appeals (177 N. Y. 145), in which that 
court upholds a statute providing that bakers 
shall not work at their trade nore than ten hours 
a day. 

The court in this case makes the same error 
that is apparent in other decisions of a similar 
nature, ij. e., that while the police power of the 
state is practically unlimited so far as prescrib- 
ing rules for the protection of the general public 
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or of any large class e€ people, as for ins ance, in 
providing for fire escapes in hotels, theaters, etc., 
for the protection of dangerous machinery 
against accidental contact, for the proper show- 
ing of ventilating shafts and other precautions in 
mines, and many other provisions of a similar 
character, the legislature is not given authority 
to regulate the conduct of the individual as af- 
fecting his own health. 











INTER - INSURANCE — ITS LEGAL 
ASPECTS AND BUSINESS POSSIBILI- 
TIES. 

1. Definition and Discussion. 

2. Distinguished from Individual Insurance. 

3. Distinguished from Lloyds Insurance. 

4, Distinguished from General Partnership Insur. 
ance. 

5. Distinguished from Limited Partmership Insur- 
ance. 

6. Distinguished from Unincorporated Joint Stock 

Company Insurance. 

7. Distinguished from Mutual Imsurance by Cor- 

poration. 

8. Distinguished from Insurance by Corporation 
With Capital Stock. 

9. Right of Inter-Insurers to Transact Business in 
State Where Attorney in Fact and Head- 
quarters are Located. 

10. Right of Inter-Insurers to Transact Business in 
States Other than where Attorney in Fact and 
Headquarters are Located. 

11. Right of Agents of Inter-Insurers in State where 
Attorney in Fact and Headquarters are 
Located. 

12. Right of Agents of Inter-Insurers in States Other 
than where Attorney in Fact and Headquar- 
ters are Located. 

13. When Validity of Contracts with Inter-Insurers 
is Affected by Statute. 

24. Right of Trading, Manufacturing or Other Cor- 
poration to Become an Inter-Insurer or to 
Defend an Action on an Obligation Given to 
the Attorney in Fact, as Part of the Considera- 
tion or Premium for Insurance, on Theory 
that the Giving of the Obligation and Becom- 
ing an Inter-Insurer Were Acts Ultra Vires 
and, therefore, Unenforceable. 

15. Right of Attorney in Fact to Sue for the Inter-In- 
surers in his Own Name or to be Sued. 


1. Definition and Discussion.—Little has 
been written on the legal phases of inter-in- 
surance and adjudications directly bearing on 
the subject are entirely lacking. There have 
been many decisions directly bearing on the 
legal aspects of Lloyds associations, but these 
decisions simply bear a close analogy, in some 
jnstances, to what such decisions would be if 
an inter-insurance organization had been in- 
volved instead of a Lloyds association. 

By inter-insurance, as used in this article, 
is meant that system of insurance whereby 
several individuals, partnerships and _ cor- 
porations underwrite each other’s risks against 





loss by fire or other hazard, through an attorney 
in fact,*common to all, under an agreement that 
each underwriter acts separately and severally, 
and not jointly with any other. 

Thus, A, B and C form an inter-insurance 
organization, each taking a policy. A and B 
separately and severally undertake to indem- 
nify C ;B and C separately and severally nnder- 
take to indemnify A, and A and C separately 
and severally undertake to indemnify B. They 
proceed by appointing D their attorney in fact 
for that particular purpose and business, and 
he takes the place of an insurance company in 
every particular. The power of attorney is the 
charter, so to speak, and limits D’s rights and 
powers, and prescribes his duties and provides 
for his compensation. The power of attorney 
directs what particular provisions the policies: 
must contain or must not contain, and, of’ 
course, could completely control the attorney 
in fact as to the phraseology of policies. It is 
not the usual mode, however, to prescribe a 
standard form of policy and prohibit to the 
attorney in fact the use of any other, the atter-- 
ney in fact being given the power to determine: 
the language of the contract, except as to cer- 
tain provisions. The attorney in fact is for- 
bidden to make the liability of any inter- 
insurer joint with other inter-insurers and is 
forbidden to make the liability of inter-insuring 
underwriters, as such, greater than a specified 
amount. 

The importance of this system cannot be 
over-estimated. Lloyds associations have been 
somewhat discredited with the insurance 
buyers, on account of their being managed by 
a few in the interest of a few, just as are stock 
insurance companies. Individual and partner- 
ship insurance are impracticable for many 
reasons, among which may be mentioned the 
uncertainty of proper succession in case of 
death of an individual, and the ease with which 
an individual could transfer his property and 
escape liability for losses incurred. Insurance 
through incorporated companies is beset with 
destroying taxation and license fees in a multi- 
tude of states, with penaltics, burdens and ill- 
advised legislation of all kinds, besides which, 
all the profits made by a stock company go to 
the stockholders, but in case of insolveney the 
policy-holders who have suffered loss must go 
unpaid, while by taking membership in a 
mutual incorporated company, doing business 
in many states, the same taxes, license fees. 
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the business of its underwriting profit, not to 
mention the fact that mutual companies are 
many times run wholly in the interest of the 
management, who as firmly ensconce them- 
selves in their positions as if they were the sole 
stockholders of an incorporated stock com- 
pany. 

Through inter-insurance the policy-holders 
obtain the best possible plan, in the absence of 
national supervision of insurance through 
congress, and were it not for legislation in a 
single state or two and the possibility of 
equivalent legislation in all states, inter-insur- 
ance would be even better than national 
supervision in the most optimistic view that 
ean be taken of national supervision, because 
the policy-holders get their insurance at the 
least possible cost, freed of burdens of hostile 
legislation against corporate insurance. Fur- 
thermore, inasmuch as the business of inter- 
insurance is so nearly done by each policy- 
holder himself, there is no reason why 
advantage should ever be taken of him either 
in the matter of rates of premium or settle- 
ment of losses. There are few, if any, kinds 
of insurance the system is not applicable to, 
it being specially well adapted to fire insur- 
ance by insurance buyers of high credit 

ating; the same as to marine, employer’s 
liability and many other species of casualty 
insurance. It is just beginning to be realized 
by buyers of large amounts of insurance that 
the system of inter-insurance offers an escape 
from unjust rating and other annoying features 
of the present systems of insurance more in 
vogue, though inter-insurance has been in 
successful operation for over twenty years. 
Not one inter-insurance organization has ever 
been known to become insolvent, because that 
is an impossible situation, nor has any such 
organization ceased business after having 
actually issued policies. Those that have em- 
ployed the system are universally satisfied 
with it. There are now upwards of twenty such 
organizations doing business in the United 
States, generally in some special line, though 
a number have undertaken to do a general 
business. ‘The brewers, ice manufacturers, 
millers and lumbermen each have their inter- 
insurance organizations. It has been em- 
ployed for fire and marine insurance and is to 
be used for strike insurance. There is a field 


for many such organizations, and it is of 











great importance that every insurance buyer 
fully acquaint himself with the system and the 
legal status of such an organization, and its 
representatives. By the power of attorney 
and agreement every desirable feature may be 
incorporated, such as provision for satis- 
factory succession to the attorney in fact, 
place of holding the office of the attorney in 
fact, absolute security of the funds, ete. 

2. Distinguished from Individual Insur- 
ance.—Insurance by an individual is where 
one person for a consideration assumes to in- 
demnify another on the happening of the con- 
tingency insured against. If by two or more, 
in the absence of specific provision to the cons 
trary, such would be partnership insurance. 
Individual insurance has not necessarily the 
reciprocal idea of inter-insurance, as the in- 
surer may not be insured by any of those he 
insures, while in inter-insurance every insured 
is an insurer and every insurer insured. 

3. Distinguished from Lloyds Insurance. 
—The system of present-day Lloyds insurance 
as well as the primitive Lloyds is well-stated 
it the following quotation: 

‘*In the primitive days of insurance * * * 
the underwriters met at Lloyd’s Coffee House 
on Lombard street, London, and passed 
around the proposed policy of the applicant 
among the members, so that each could under- 
write and subscribe his name for such portion 
of the required amount as he wished to under- 
take, until by successive subscriptions the 
entire amount was covered. * * * It was 
sufficient to call the contract a Lloyd’s policy, 
because made at Lloyd’s. But since these 
associations of individuals are now numerous 
bodies, each independent of the other, some 


‘distinctive name and place of meeting are 


necessary to determine one enterprise from 
another and prevent confusion. * * * 
The modern methods of these associations 
merit notice. Instead of passing the proposed 
policy of the applicant among the members, 
that each may underwrite for such portion of 
the required amount as he wishes to become 
liable for, according to the early practice at 
Lloyd’s, the underwriters * * * organize 
for business by executing a formal instrument, 
declaring their purpose and authorizing an 
attorney in fact to issue policies in their name, 
binding each underwriter severally to an 
equal amount.’”! 
1 Ralliv. White, 47 N. Y. Supp. 197, 21 Mise. 285. 
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In Lloyds insurance there are underwriters‘ 
all of whom are insurers, but not necessarily 
policy-holders, while in inter-insurance all 
policy-holders are insurers and insured. 
Lloyds associations, properly speaking, are 
more nearly analogous to stock insurance 
companies, the underwriters being the stock- 
holders, while inter-insurance is more nearly 
analogous to mutual insurance without the 
corporate identity of the mutual insurance 
company. 

4, Distinguished from General Partner- 
ship Insurance.—The separate and several 
liability of each underwriter distinguishes 
inter-insurance from partnership insurance. 
If the inter-insurers were partners each would 
be jointly and severally liable for the whole 
amount insured. ; 

5. Distinguished from Limited Partnership 
Insurance.—The separate and several liability 
of each underwriter also distinguishes inter- 
insurance from limited partnership insurance. 
If the inter-insurers were a limited partner- 
ship, some of the partners would be jointly 
and severally liable for the whole amount, 
while others would be jointly and severally 
liable in a limited amount. 

6. Distinguished from Unincorporated 
Joint-stock Company Insurance.—The same 
distinction holds good which was made as to 
general and limited partnerships. In many 
respects there are likenesses in an_ inter- 
insurance organization to an unincorporated 
joint-stock company. 

7. Distinguished from Mutual Insurance 
by Corporation.—Here is the greatest simi- 
larity to an inter-insurance organization, yet 
the lack of a corporate existence is sufficient 
to distinguish an inter-insurance organization 
from a mutual incorporated company. There 
is also the separate and several liability of the 
inter-insurers, while there is a joint and sev- 
eral liability on the part of members of mutual 
incorporated companies, enforceable, however, 
only through the corporation. One suffering 
a loss could not resort to direct action against 
a member of a mutual incorporated company, 
but, under some of the authorities, could 
maintain such action against an inter-insurer 
for his proportionate liability, though the 
agreement restricts actions for and against 
the inter-insurers to the attorney in fact.? 


* Knorr y. Bates, 33 N. Y. Supp. 691, 12 Mise. 395, 





8. Distinguished from Insurance by Cor- 
poration with Capital Stock.—Here appears 
to be the antithesis of inter-insurance. Inter- 
insurance lacks corporate identity, the other 
has it. The inter-insurers are separately and 
severally liable for the losses, while the pol- 
icy-holders in a stock company are not liable 
at all for losses, the preminm paid be- 
ing the sole liability to contribute to 
losses. The only way to conceive of a 
similarity between these two systems of insur- 
ance is to assume that every policy-holder in a 
stock company owns an equal amount of stock 
and that the policy-holders own all of the 
stock. Such a stock company never existed 
and is not likely ever to exist. In legislation 
stock companies are the favorite targets of 
the legislators, while the inter-insurers have 
never been.used as a target, though in one or 
two states they have been hit by the marks- 
man shooting at random. As to profits, the 
stock company gets all, the policy-holder gets 
none; the inter-insurers get all the profits. 
As to losses, the policy-holders in a stock 
company must pay all, except in case of in- 
solvency, when the stockholders may have to 
contribute to the extent of their stock ; show- 
ing that it is only in case of insolvency that a 
stock company would be better than an inter- 
insurance organization, while insolvency of an 
inter-insurance organization is more nearly 
an impossibility than of any other kind of 
organization for business purposes. As to 
expenses, the policy-holder in the stock com- 
pany must pay all in an unlimited amount; 
the inter-insurers pay all, but in a limited 
amount. 

9. Right of Inter-insurers to Transact Bus- 
iness in State Where Attorney in Fact and 
Headquarters are Located.—Inter-insurers, 
as are individuals would be absolutely free 
and untrammeled in all states that have not 
legislated against any engaging in the bus- 
iness of insurance except corporations or 
those who comply with the same conditions 
that corporations are compelled te comply 
with. kew states have attempted to inter- 
fere with the rights of individuals in this 
respect and only one or.two of those that 
have attempted have had sufficient legal 
knowledge back of the legislation to make it 
effective as against provisions of the federal 
constitution. The Attortiey-General of the 
State of Indiana in 1900 rendered an opinion 
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which clearly sets forth the situation as fol- 
lows: 

‘*As a general principle of law, an individ- 
ual or a partnership, otherwise capable of 
contracting, may make any contract of any 
nature which is not forbidden by law, against 
public policy, or in restraint of trade, mar- 
riage, or opposed to the principles of good 
government. 

Individuals are not forbidden by the law 
of Indiana to make contracts of insurance, 
nor are partnerships for that purpose for- 
bidden. Insurance contracts are favored and 
encouraged by law and those of a legitimate 
and proper nature are not opposed to public 
policy. 

In the ease of State v. Ackerman. 51 Ohio 
St. 165, 24 L. R. A. 298, it was held by the 
Supreme Court of Ohio that, under their 
statute, individuals not residing in Ohio could 
not make contracts of insurance (could not 
transact the business of insurance therein). 

This decision is not wholly based upon 
the Ohio statute. In so far as itis, it is good 
law. In so far as it goes beyond the statute 
and holds that individuals, in the absence of 
statutory prohibition, may not write contracts 
of insurance, it has not been followed and 
approved by the decisions of other courts. 

It was upon that decision and before any 
of the others to which I refer that Attorney- 
General Smith wrote his opinion in 1894. 

Since then the courts have held in effect, in 
the following cases,* that, in the absence of 
any statute forbidding insurance contracts by 
individuals or partnerships, such contracts 
could be made and enforced and such is, I 
I think, the law of Indiana.’’+ 

The only states that have had statutes 
construed unfavorably to the transaction 
of insurance business therein by indi- 
viduals or unincorporated associations, 
not licensed under the insurance laws, 
or their unlicensed agents, are Massa- 


8 Fort v. State, 92 Ga. 8; Noble v. Mitchell, 100 Ala. 
519; Hoadley v. Purifoy, 107 Ala. 276; State v. Stone, 
118 Mo. 388; Commonwealth v. Reinoeh?, 163 Pa. St. 
287; Commonwealth v. Vrooman, 164 VPa. St. 306; 
Barnes v. People, 168 Ill. 425. See also State v. Camp- 
bell, 17 Ind. App. 442. Note: It is doubdtful if Stone 
(Mo.) and Vrooman (Pa.) cases sustain the In- 
diana attorney-general’s point, but all cases cited by 
him are cited here as from his opinion. 

4 Opinion Attorney-General, Taz Irdian 1899- 
1900), p. 58. 





chusetts, Ohio, Pennsylvania and Missouri.® 
No state has held or been called upon to 
decide whether an inter-insurance organiza- 
tion, foreign or domestic, may, transact bus- 
iness therein and a close study of the decisions 
in the three last-named states discloses that 
a distinction could be made in favor of inter- 
insurers that would enable them and their 
agents to transact business therein without 
regard to the insurance laws thereof. Cer- 
tainly nearly all of the other forty-one states 
are open to business for inter-insurers uncon- 
ditionally. In Massachusetts there is legis- 
lation that most logically and effectively 
prevents its own citizens as well as citizens of 
other states or their agents from transacting 
any insurance business therein except upou 
compliance with conditions laid down in the 
statutes. After critically studying the leg- 
islation of other states, one cannot but admire 
the unknown author of the Massachusetts 
insurance law, because he accomplished pre- 
cisely what he must have intended to accom- 
plish and his work has been declared by the 
highest court in the land not to conflict with 
the most sacred rights of citizenship under 
the federal constitution; but the legislation 
ina large majority of the states that have 
evidently intended to do what Massachusetts 
has done has been declared to be in conflict 
with the federal constitution and therefore 
void. One must pity the lack of knowledge 
of the great charteron the part of legislators. 
It is the violation of a simple rule that causes 
so much abortive legislation, namely: ‘*Do 
not impose greater restrictions tpon the citi- 
zens of other states to the transaction of any 
business in your state than you impose upon 
your own citizens.’’ The natural tendency 
of the average legislator seems to be to 
restrict the citizens of other states without 
at the same time restricting his fellow-citizens 
to the same extent, if at all. 

10. Right of Inter-Insurers to Transact 
Business in States Other Than Where the 
Attorney in Fact and Headquarters are 
Located.—What has been said in division 9 
of this article is pertinent as well to this 
division. Inter-insurers could do business 


5 State v. Ackerman, 51 Ohio St. 163; Common- 
wealth v. Vrooman, 164 Pa. St. 306; State v. Stone, 118 
Mo. 388. 

6 See ch. 118, Rev. Laws Mass. 1902; Commonwealth 
v. Nutting, 175 Mass. 155, affirmed, 188 U.S. 553. 
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unconditionally in all states that have put no 
restrictions upon the transaction of insurance 
business therein by their own citizens. In 
Massachusetts her citizens are under the 
same restrictions as the citizens of other states 
and practically the same restrictions as cor- 
porations of Massachusetts and other states. 
There would be no advantage in doing bus- 
iness under any particular system in Massa- 
chusetts, and inter-insurers have just the 
same rights as citizens of Massachusetts in 
that state.7. No other state seems to present 
the same situation, however, though Ohio, 
Pennsylvania and Missouri present difficul- 
ties which may amount to absolute barriers 
to the transaction of business by inter-insurers 
therein, except upon full compliance with the 
insurance laws. The Supreme Court of the 
United States has not considered the laws of 
Ohio, Pennsylvania and Missouri with regard 
to the rights of individuals under the federal 
constitution and when it does so, there may 
be no restrictions upon individuals or unin- 
corporated underwriters of other states.® 

11. Right of Agents of Inter-Insurers in 
State Where Attorney in Fact and Headquar- 
ters are Located.—The cases cited in division 
9 of this article are all the cases that have 
been decided, bearing on the rights of agents 
of individuals or unincorporated insurance or - 
ganizations. None of these cases arose as to 
the agent of an individual or unincorporated 
insurance organization of the state in which 
the decision was rendered. The rule is readily 
deducible from the decisions, however, that 
agents of inter-insurers may transact business 
unconditionally in all states that have put no 
restrictions upon the transaction of insurance 
business by their own citizens, being the same 
rule as applicable to the inter-insurers them - 
selves. There isa rule of law and logic that 
the greater includes the less; hence, what the 
principal may do as to the transaction of busi- 
ness in a foreign state may be done by the 
agent. If the principal needs no _ license, 
neither does the agent. It is interesting and 
instructive, however, to consider the facts in 


7 See sec. 86, ch. 118, Rev. Laws Mass, 1902. 

® State v. Board of Ins. Comrs., 37 Fla. 564, where 
such statute is declared to be in conflict with the fed- 
eral constitution; Hoadley vy. Purifoy, 107 Ala. 276; 
Fort v. State, 92 Ga. 8; Barnes v. People, 168 III. 425; 
Commonwealth v. Reinoehl, 163 Pa, St. 287; State v 
Caw pbell, 17 Ind. App. 442. 





the cases before the courts and the decisions 
thereon. 

The attorney, in fact, who was also an un- 
derwriter of a Lloyds association, was con- 
victed in Pennsylvania for issuing a policy of 
fire insurance under a statute prohibiting the 
execution of such policy ‘‘against loss by fire 
or lightning without authority expressly con- 
ferred by charter of incorporation.’’? In a 
decision rendered less than three months 
previously thereto the same court refused to 
affirm a judgment of conviction against 
Reinoehl, who, without taking out a license, 
issued a policy. of personal accident insurance 
in the state as agent for an unincorporated as- 
sociation of individual underwriters of another 
state.1° The Pennsylvania statute prohibits 
the issuance only of fire or lightning insurance 
policies; hence the Reinoehl and Vrooman 
cases are quite easily distinguishable, as in the 
former case a policy of personal accident 
insurance was issued, while in the latter a 
fire insurance policy was issued. A strong dis- 
senting opinion, upon constitutional grounds, 
was written in the Vrooman case by Justice 
Williams, Chief Justice Sterrett and Justice 
Green concurring in the dissent. Four justices 
were for conviction. 

In Missouri, Stone was convicted for repre- 
senting as agent certain individuals and writ- 
ing for them a policy of insurance against acci- 
dent, before said individuals had procured a 
license to do business in Missouri.!! In Illi- 
nois, Greene and others were ousted from 
doing business in Illinois by writ of 
quo warranto for ‘‘acting within this 
state as a corporation without being legally 
incorporated.’’?!? In the same state, three 
years later (1897) Barnes was sought to 
be subjected to the penalty provided for acting 
as agent for certain New York Lloyds associa- 
tions, but the court held that the action would 
not lie against him, the court holding the IIli- 
nois statute to be in violation of sec. 2, art. 4, 
of the constitution of the United States and the 
fourteenth amendment thereof.1* While the 
conclusion of the court was undoubtedly cor- 
rect, it appears to have been based upon incor- 
rect premises. The true premises would be 
that in the absence of legislation on the sub- 

9 Commonwealth v. Vrooman, 164 Pa. St. 306. 

10 Commonwealth v. Reinoehl, 163 Pa. St. 287. 

11 State vy. Stone, 118 Mo. 388. 


12 Greene v. People, 150 Ill. 513. 
13 Barnes v. People, 168 Ill. 425. 
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ject person has the right to represent as 
agent an unincorporated insurance organiza- 
tion therein, and there being no legislation on 
the subject Barnes was entitled to go free. 
is not legis- 


ae? 


Legislation against ‘*companies 
lation against unincorporated bodies, when it 
comes to inflicting the penalties of such legis- 
lation. In Ohio, Ackerman and others were 
ousted from doing business in the state on the 
ground that they were acting as a corporation 
therein without being legally incorporated. +4 
In Florida, mandamus proceedings were insti- 
tuted by a Lloyds association to compel the 
revissuance of license which had been revoked 
and the license was re-issued as prayed for.!® 
In Alabama mandamus was resorted to by the 
same Lloyds association as in the Florida 
case last cited to compel the issuance of 4 
license. The court held that license was un- 
necessary, the law of Alabama permitting 
them to transact business therein uncondition- 
ally, hence, mandamus would not lie.!® In 
Massachusetts no class of insurance can be 
transacted legally in that state in the absence 
of compliance with conditions laid down in the 
statutes, nor at all unless the class of insurance 
to be transacted is named in the Massachu- 
setts statutes as one that may be transacted. 
Thus, a suit on a policy of credit insurance in 
that state, issued to a resident of that state by 
a company not licensed there, was thrown 
out of court on the ground that it 
was an illegal contract for the two- 
fold reason that credit insurance was not 
expressly permitted by statute in that 
state and that the company was not licensed. !7 
License is necessary to enable a person to 
act as agent fora foreign insurance corpora- 
tion in Massachusetts.'* One representing 
without license an unlicensed Lloyds associ- 
ation was subjected to the penalty of the law 
in Massachusetts, notwithstanding he held a 
power of attorney from the insured to pro- 
cure the insurance. In Georgia acting as 
agent for a Lloyds association is not criminal, 
not withstanding that neither the agent nor 
the association is licensed ;!* nor n Indiana.?° 


14 State vy. Ackerman, 51 Ohio St. 163. 

15 State v. Board of Ins. Comrs., 37 Fla. .564. 

16 Hoadley v. Purifoy, 107 Ala. 276. 

17 Claflin y. United States Credit System Co., 165 
Mass. 501. 

18 Commonwealth v. Roswell, 173 Mass. 119. 

19 Fort vy. State, 92 Ga. 8. 

20 State v. Campbell, 17 Ind. App. 442. 





12. Rights of Agents of Inter-Insurers in 
States Other Than Where the Attorney in 
Fact and Headquarters are Located.—In dis- 
cussing division 11 of this article all of the 
decisions bearing the closest analogy to inter- 
insurance have been referred to. These 
decisions establish the law to be that a state 
has the power to so legislate as to deprive its 
own citizens of the right to transact the busi- 
ness of insurance as individuals or unless 
certain conditions are first complied with and 
that when a state has so legislated it may also 
deprive citizens of other states of the same 
rights, but not of greater rights, than citizens 
of such state; that when a state attempts to 
deprive citizens of other states of rights of. 
which it does not deprive its own citizens,. 
such legislation is a nullity in so far as it affects: 
citizens of other states; that individuals,’ 
Lloyds or other unincorporated insurance 
associations may do business through agents 
in any state that has not legislated at all on 
the subject or unconstitutionally on the sub- 
ject of the deprivation of the right of citizens of 
other states to the equal protection of its 
laws. Unconstitutional legislation is as if 
there was no legislation at all. Corporations. 
are not within the protection of the clause in 
and amendment to the constitution guaran- 
teeing the equal protection of the laws, 
since corporations are not ‘‘ citizens,’’ in the 
sense that word is used in-the clauses of 
the constitution guaranteeing equal rights.?? 
But the appearance of an adjuster in a state 
where a corporation for which he acts is not 
licensed but has written a policy of fire 
insurance by correspondence on property 
therein, is not a criminal act, though such 
adjuster entered upon his duties there, the 
adjustment being completed in another state. ?? 
Decisions, however, affecting agents of cor- 
porations have no analogy, as a general 


21 Doyle v. Continental Ins. Co., 94 U. S. 5385, which 
is a most anomolous case in that an unconstitutional 
statute was given effect as being the proper basis for 
the exclusion of a foreign corporation from the state 
or at least that the probable exclusion from the state 
of such corporation under an unconstitutional statute 
and agreement made with the state in pursuance 
thereof would not give the company the right to an in- 
junction to prevent the state officers from proceeding 
with the acts of exclusion. Ins. Co. y. French, 59 U. 
S. 451; Paul v. Virginia, 75 U. S. 357; Dueat vy. Chic- 
ago, 77 U.S. 972; Ins. Co. v. Massachusetts, 77 U.S. 
1029; Osborne v. Mobile, 83 U. S. 470. 

22 French v. People, 6 Colo. App. 311. 
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proposition, to cases affecting agents of in- 
dividual or unincorporated underwriters. 

In Louisiana an attempt was made to pre- 
vent ‘‘any person, firm or corporation ”’ 
from in any manner whatever doing ‘* any act 
in this state to effect for himself or another 
insurance on property then in this state, in 
any marine insurance company which has 
not complied in all respects with the laws of 
this state.’’ Allgeyer & Co., were charged 
with a violation of the law for having written 
a New York marine insurance corporation, 
unauthorized in Louisiana, an order for 
marine insurance, such order to be executed 
outside of the state. A conviction by the 
courts of Louisiana was annulled in the 
Supreme Court of the United States, the law 
being held to be unconstitutional as an inva- 
sion of the liberty to contract.?* To quote 
from the opinion in that case: 

‘*Such a statute as this in question is not 
due process of the law, because it prohibits 
an act which, under the feleral constitution, 
the defendants had a right to perform. This 
does not interfere in any way with the 
acknowledged right of state to enact such 
legislation in the legitimate exercise of its 
police or other powers as to it may seem 
proper. In the exercise of such right, how- 
ever, care must be taken not to infringe upon 
those other rights of the citizen which are 
protected by the federal constitution.’’ 

13. When Validity of Contracts with Inter- 
Insurers is Affected by Statute.—Those states 
which make the transaction of insurance 
illegal when done by individuals or by un- 
authorized individuals would undoubtedly 
refuse to enforce a contract for or against an 
unauthorized individual or unincorporated 
insurance association doing or having done 
business illegally therein at the time of the 
issuance or execution of such contract.?* In 
Massachusetts it has been shown that the 
courts of that state, would, of their own 
motion, refuse to enforce such a contract. 
In Ohio and Missouri the same result would 
doubtless obtain as in Massachusetts and 
Pennsylvania under the decisions last cited. 

14. Right of Trading, Manufacturing or 
Other Corporation to Become an Inter-Insurer 
or to Defend an Action on an Obligation 

23 Allgeyer v. Louisiana, 165 U. 8. 578. 
24 Claflin v. United States Credit System Co., 165 
Mass. 501; Weed v. Cumming, 198 Pa. 442. 





Given to the Attorney in Fact, as Part of the 
Consideration or Premium for Insurance, on 
the Theory That the Giving of the Obligation 
and Becoming an Inter-Insurer Were Acts 
Ultra Vires and Therefore Unenforceable.— 
Though this is a question that may arise in 
the minds of some corporation officers or their 
legal advisers in considering the question of 
the eligibility of the system, it is one that has 
never arisen in that system of insurance 
bearing the closest analogy to inter-insurance, 
namely, insurance by mutual corporation, ex- 
cept in the sole case of a municipal corporation, 
but that, in the opinion of the writer, pre- 
senting a stronger case than could he pre- 
sented by any other sort of corporation, would 
seem to clearly establish the law to be that 
any corporation may become an inter-insurer 
and that its obligations to the inter-insurance 
organization are  enforceable.?® Many 
trading and manufacturing corporations have 
been sued on similar obligations to mutual 
companies, but none has ever pleaded that 
the giving of the obligation was wiltra vires, 
so far as the decisions show. On the author- 
ity of the New Jersey case it is incidental to 
the powers of a corporation to contract for 
indemnity against loss of its property ‘‘ and it 
almost inevitably follows that this right could 
be exercised by insuring upon the mutual 
plan,’’ quoting from the opinion in the case 
last cited. Considering the fact that the 
brewers, ice manufacturers, millers, and lum- 
bermen, besides many other manufacturers, 
have entered these inter-insurance organiza- 
tions as corporations, would seem, too, to show 
the tendency of legal advice upon the subject. 

15. Right of Attorney in Fact to Sue for 
the Inter-Insurers in His Own Name or to be 


Sued.—There are many adjudications con- 


cerning these questions. It seems clear that 
the provisions in the agreements or policy 
requiring all suits to be brought in the name of 
the attorney in fact and that he be the person 
sued are binding,?*® though there is authority 
to the contrary.?7 
Rosert J. Brennen. 
Indianapolis, Ind. 


2% French, receiver, v. Mayor ete., City of Millville 
66 N. J. L. (8? Vroom) 392, 49 Atl. Rep. 465. 

26 Leiter v. Beecher, 2 N. Y. App. Div. 577; Comp- 
ton v. Beecher, 17 N. Y. App. Div. 38; Lawrence v. 
Schafer, 20 N. Y. App. Div. 80. 

2719 Am. & Eng. Ene. Law (2d Ed.), 450, note. 
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TAXATION ENFORCEMENT IN EQUITIY— 
WHERE ORDINARY REMEDIES ARE IN- 
APPLICABLE. 


DOBBINS v. COLORADO & 8S. RY. CO. 
Court of Appeals of Colorado, November 9, 1903. 

Where the law provides for the assessment and levy 
of taxes against railroads, making them a lien on the 
section of the road lying within a county, as it, for 
reasons of public policy, will not permit the sale of 
such part of the road, or eny of the personal property 
used in its operation to compel payment, and as, 
where a road lies in different counties, the whole can- 
not be sold for taxes in one county, and thus no pro- 
vision is made for the enforcement of the tax, the law 
contemplates its enforcement by ordinary remedies, 
one of which is a proceeding tn equity to establish 
and enforce the lien for the tax against its property. 

GunTER, J.: General demurrer to amended 
complaint sustained. Judgment of dismissal. 
Therefrom this appeal. The facts appear from 
the complaint. 

During 1898, prior to December 29, the Union 
Pacific, Denver & Gulf Railway Company owned 
a line of railroad extending through Arapahoe, 
Boulder, Larimer and Weld counties, this state; 
also the rolling stock and other equipments used 
in its operation. This property was assessed for 
such year, and a tax levied thereon. December 
29th the Colorado & Southern Railway Company 
became the purchaser of this property, and 
since, as uwner, has operated it. December 31st 
the tax list signed by the assessor was delivered 
to the county treasurer as his warrant for the col- 
lection of taxes. A part of the taxes thus levied 
has not been paid. By the demurrer its legality 
is admitted. This action is by the treasurer of 
Boulder county to establish the validity of the 
tax, and by equitable relief compel payment. 
Defendant in error the railway company denies 
that such action will lie, because not given by 
the legislative department. 

The legislature has provided for the assess- 
ment of the property of railway companies for 
purposes of taxation; also for the levy of taxes 
thereon. It intended tnat such interests should 
contribute by way of taxes their part of govern- 
mental expenses. It would seem reasonable that, 
such being the intent of the legislative depart- 
ment, it also contemplated that in default of pay- 
ment a compulsory remedy should exist. It 
could scarcely have intended to leave the ques- 
tion of payment of taxes to the will of one class 
of taxpayers, when it has provided compulsory 
reinedies against other classes. The authorities 
sustain this reasonable conclusion, and are that, 
when no provision whatever has been made for 
the collection of a tax, resort for its enforcement 
may be had to ordinary remedies, one of which is 
a proceeding in equity to enforce a lien for the 
tax against property. ‘‘But instances have oc- 
curred of tax laws which provided for laying 
the tax, but made no provision whatever for 
collection. In such a case it may well be held 
that the legislature contemplated the enforce- 





ment of the tax by the ordinary remedies, and 
therefore, if the tax was assessed against an in- 
dividual, that assumpsit would lie for its recov- 
ery. The same reason would support a proceed- 
ing in equity to enforce a lien for the tax when 
assessed, not against an individual, but against 
property.’’ Cooley on Taxation (2d Ed.), 15, 16. 
‘Sometimes, also, the implication of an intent to 
give a remedy by suit may be so strong as to be 
conclusive; as, where the statute provides for a 
tax, but is silent as to the method of collection.” 
Id. 435. ‘**Yet it must be admitted that the im- 
plication of an intent to give a remedy by suit 
may beso strong as to be conclusive; as, where 
the statute provides for a tax, but makes no men- 
tion of any method of collection.’ Black on 
Tax Titles, sec. 45. ‘‘The general rule is that, 
where the statute specifically provides a remedy 
for the enforcement of the assessment, that rem- 
edy must be pursued. but, if a right be given, 
and no remedy prescribed, the courts will usually 
provide the appropriate remedy.”’ Elliott on 
Railroads, vol. 2, p. 1116, sec. 791; Territory of 
Kansas v. Reyburn, McCUahon, 551, 560. “It is 
immaterial what you call the obligation of a citi- 
zen to pay his taxes. Itis very clearly an obliga- 
tion which may be enforced by the courts.” 
United States v. Pacific Railroad, 4 Dill. 66, 68 
Fed. Cas. No. 15,983. This delinquent tax, under 
the statute, is a lien upon the section of road 
lying within Boulder county; but the law will 
not permit the county treasurer to sell such part 
of the road, or any of the personal property used 
in its operation, to compel payment. ‘I'he rea- 
sons are, the railway company is a quasi public 
corporation, the continued operation of its road 
is a matter of public interest, and the sale of it in 
fragments would be its destruction as an en- 
tirety. and thus impair, if not destroy, its useful- 
ness. Further, to sell in parcels would unneces- 
sarily sacrifice the property to the injury of its 
creditors and stockholders. It can only be sold 
as an entirety. 

In Farmers’ Loan & Trust Co. v. Whitehead 
and Jones, Treasurer of Jefferson County, Colo. 
(United States Circuit Court, this district, No. 
3,677), the treasurer of Jefferson county had sold 
for taxes a section of railroad lying in Jefferson 
county. The suit was to enjoin the conveyance 
of the property by tax deed. The railroad,a 
section of which had been sold, extended from 
Denver, Arapahoe county, to Golden, Jefferson 
county. A preliminary injunction was granted, 
and, while there was a reversalin the Circuit 
Court of Appeals (98 Fed. Rep. 10, 39 C. C. A. 
34), it was not upon the point for which the case 
is cited. The Circuit Court, speaking by Hal- 
let, J., said: ‘The question presented in the 
bill is whether a sale may be made of a portion 
of the road and right of way of the company in 
the manner stated, and it seems upon authority 
clear that no such sale can be made. It may be 
true that the entire road and its franchise may be 
sold in satisfaction of a tax levy, as upon other 
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indebtedness due from the company, but a part of 
the road cannot be sold in that way, because the 
effect is to break up the property into several 
parts, and make it unmanageable as a whole. 
There are two cases in the Supreme Court of the 
United States which show that a part only of the 
railway and franchise of a railway corporation or 
other public corporation cannot be sold upon ex- 
ecution under a judgment at law. The first of 
these cases is Gue v. Tide Water Canal Company, 
24 How. 257, 16L. Ed. 635. The other is East 
Alabama Railroad Company vy. Visscher, 114 
U. 8S. 310, 5 Sup. Ct. Rep. 869, 29 L. Ed. 
136. A sale for taxes is for all questions arising 
in this suit upon the same principle. There is 
also a federal case relating to the subject of taxes 
in 3 Woods, 434 [Fed. Cas. 5,351]—State v. Atlan- 
tic & Gulf Railroad Company—a decision which 
I believe has been uniformly recognized as sound 
ever since it was made. Itrelates to a tax sale, 
and isin all respects similar to the case under 
consideration.”’ ‘*While there is a conflict of 
authority on this subject, the decided weight is 
that the right of way, if sold to pay the assess- 
ment, must be sold as a whole, and not in broken 
fragments. The public have a right to have a 
railway remain an entirety, and it would be de- 
structive to publie interest to permit it to be 
broken up into disjointed and practically useless 
fragments.’’ Elliott on Railroads, vol. 2, sec. 
790. ‘*As we have elsewhere shown, it would be 
detrimental to the interest of the public*as well 
as to that of the railroad company and the lien- 
holders, to permit a railroad to be broken up and 
sold in practically useless fragments, and for this 
reason it is generally held that the lien must be 
enforced against the entire road and all of it may 
be sold, in a proper case, to satisfy a lien thereon. 
In some instances, however, the lien has been 
satisfied by sequestrating the earnings of the cor- 
poration or appointing a receiver, without a sale 
of the road.”’ Id. vol. 3, sec. 1074. Chicago & 
N. W. R. R. v. Forest County, 95 Wis. 80, 89, 70 
N.' W.. Rep. 77. 

The same principle which forbids the sale of 
the road in fragments forbids the sale of personal 
property used in its operation. ‘If an office safe 
at a depot, in which the agent deposits and keeps 
his daily receipts and valuable papers, is useful, 
and facilitates the successful operation of the 
road, it could no more be seized under execution 
than could asection of the rails or roadbed, or a 
water tank, These things are incident to the 
franchise, and cannot be disturbed. They are 
the means by which the franchise is exercised. 
They are the necessary instruments of its use.”’ 
N. P. R. R. Co. v. Shimmell, 6,Mont. 161, 9 Pac. 
Rep. 889; Chicago & N. W. R. R. v. Forest 
County, supra. In Railroad Company v. Lew- 
ton, 20 Ohio St. 401, the court decreed a sale 
of the entire railroad to satisfy a specific lien 
upon a section of the road, and, inter alia, said: 
‘‘Because a part may not be sold on account of 
the paramount right of the public to keep the 





highway intact, a necessity arises, in order that 
justice may be done to the defendant in error, 
to decree the sale of the whole line of the road to 
satisfy his lien.”’ In National Foundry & Pipe 
Works v. Oconto Water Co. (C. C.), 52 Fed. Rep. 
43, 45, 57, it was said: ‘-Does the inseparable 
character of franchise and plant present an in- 
superable obstacle to the enforcement of a right? 
Ithink not. * * * As a matter of common 
equity, plant and franchise should be decreed to 
be sold as an entirety. Ithink it within the in- 
herent powers of a court of equity to so decree; 
not that the lien embraces the franchise, but be- 
cause plant and franchise, by act of the .defend- 
ant, have been rendered inseparable.’’ City of 
Covington v. District of Highlands (Ky.), 68 
S. W. Rep. 669, 672, was an attempt to collect a 
tax owing upon and constituting a lien upon 
part of the system of waterworks. The court 
said: ‘‘In the case at bar the collecting officer 
could not levy upon the property of appellant 
and sell it at public outcry, because in both of 
the cases above cited we held that such proceed- 
ing was improper. Now, to deny the taxing dis- 
trict the right to proceed in the court for the ap- 
pointment of a receiver to collect the taxes would 
be to leave the question of their payment entirely 
within the will of the taxpayer. As the court 
had said that the proper proceeding is by the ap- 
pointment of a receiver, after reasonable demand 
for the payment of taxes and a default, and as a 
receiver can be appointed only in a suit between 
litigants involving a lien upon or the right to the 
possession of the property in question, it neces- 
sarily follows that the taxing district is thus rec- 
ognized as entitled to maintain its action for the 
purpose of the appointment of a receiver and for 
the collection of the taxes.”’ 

The question before us has not been ruled in 
this jurisdiction. In Carlisle v. Pullman P. C. 
Co.,8 Colo. 320, 7 Pac. Rep. 164, 54 Am. Rep. 55¢, 
—an action for the recovery of money alleged to 
be due the county on account of taxes—the right 
of aremedy by suit was not decided. The decis- 
ion was for the tax debtor upon other grounds. 
In Toll Road Company v. Edwards, 3 Colo. 
App. 74, 32 Pac. Rep. 549, the county treasurer 
sued to recover a certain sum claimed to be due 
for taxes, had judgment below and upon appeal. 
A single point, by agreement, was submitted as 
decisive of the case. It was not the one here in- 
volved. The Montezuma Valley Water Supply 
Company v. Bell, 20 Colo. 175, 36 Pac. Rep. 
1102, was an action by the county treasurer 
against the Montezuma Valley Water Supply 
Company and the Colorado Water Supply Com- 
pany to recover from the former taxes levied 
upon its personal and real property for 1887 and 
1888, to have such taxes adjudged a lien upon 
the realty, and to foreclose such lien. The 
county treasurer had judgment below. The ab- 
stract of the record shows that all of the delin- 
quents’ property was in the one county, La 
Plata. The court held that the statute provided 
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being so, must be pursued. The case quotes ap- 
provingly the following from Boaré of Education 
v. Old Dominion I. M. & M. Co., 18 W. Va. 441 
as follows: 

‘It would seem necessarily to follow that,though 
a municipal tax was expressly declared by stat- 
ute to be a lien, yet if a specific mode be provided 
whereby the land may be sold to satisfy such lien 
no suit could be brought in a court of equity to 
enforce such lien; for the foregoing decisions 
show that the specific statutory mode of collec- 
tion must be pursued, and other cases lead in the 
same conclusion.’* As all the property of the 
tax debtor was in La Plata county, no reason ex- 
isted why, even if it was a quasi publie corpora- 
tion—which does not appear from the opinion— 
its property could not be sold as an entirety. If 
so, the statutory remedy was adequate. The gist 
of the holding was that, because the statutory 
remedy was adequate, the action would not lie. 

The property of which the section of road in 
Boulder county is a part is in its entirety in four 
counties. The county treasurer cannot sell the 
section of road in his county, nor can he sell the 
road in its entirety because parts of it are without 
his county. ‘The tax has been laid, but no pro- 
vision made for its collection. In such case the 
law contemplates the enforcement of the tax by 
ordinary remedies, one of which is a proceeding 
in equity to establish and enforce the lien for the 
tax against property. Such is the proceeding be- 
fore us. The complaint stated facts suflicient to 
constitute a cause of action. The absence of a 
specific statutory remedy entitled, we think, the 
plaintiff in error to resort to a court of equity to 
compel payment of the tax. 

Judgment reversed. Reversed. 


Norre.—Efgect of Absence of Remedy for the En- 

forcement of a Tax Assessment.—Where an act au- 
thorizes a tax but provides no means of collection, an 
action of assumpsit for the collection will lie. City of 
Baltimore vy. Howard, 6 Har. & J. (Md. 1825) 383, 
Thus, in State v. Severance, 55 Mo, 378, it was held that 
Act March 10, 1871, providing for the taxation of rail- 
roads and for the assessment of other property by the 
state board of equalization, was not defective because 
t designated no particular mode by which the cities 
and towns can collect the taxes under the values so 
made, as, where a statute creates a right and gives no 
remedy. In such case the party may resort to the usual 
remedy applicable to such cases. Nor is an assessment 
void because the remedy of imprisonment provided for 
its collection cannot be resorted to. Coles y. Platt, 24 
N. J. Law, 108. 

Erclusiveness and Adequacy of Statutory Remedies, 
—If means for the collection of taxes are prescribed by 
statute no other means can be resorted to, Cabin 
Creek District v. Manufacturing Co., 18 W. Va. 441, 
But though there may be aspecific remedy for the 
collection end enforcement of state and county taxes, 
such remedy provided thereby restricts only the of- 
ficers who collect the revenue, and not the state, which 
may pursue other methods than those provided by 
statute for the collection of the tax, State v. Georgia 
Co., 112 N. Car. 34,17 S. E. Rep, 10, 19 L, R. A. 485; 


a specific remedy; that it was adequate; and, 





Bloxam vy. Railroad, 36 Fla. 519,18 S0. Rep. 444, 51 
Am, St. Rep. 44. Nor does the rule first stated apply 
to the case of a corporation, a receiver of whose prop- 
erty had already becn appointed, and which is hope- 
lessly insolvent; but a direct application may be made 
to the court for an order onthe receiver. Central 
Trust Co. vy. Railroad, 110 N. Y. 250, 18 N. E. Rep. 92, 
1L. R. A. 260. 

Local Assessment on Right of Way of Railroad.— 
The principal case suflieiently covers the authorities. 
The rule of law is also well stated in Elliott on Rail- 
roads, § 790: ‘While it is probably true that there 
may be a lien on the right of way ofa railroad fora 
local assessment, where such assessment is authorized 
by statute, the manner of enforcing such assessment 
is not clearly settled. The right of way of a railroad 
company is a part of the company’s property, witheut 
which it could not perform the duties it owes to the 
public. To subject a portion of the right of way toa 
sale to enforce a local improvement would greatly em- 
barrass if not entirely destroy the ability of the com- 
pany to perform its public functions. Local assess- 
ments are usually levied on a small portion of a rail- 
way right of way. To permit such portion to be sold 
would prevent the operation of the road, and, on 
grounds of public policy, it is held that the ordinary 
remedy of enforcing the collection of a local assess- 
ment by a sale of the property benetited does not apply 
to the enforcement of an assessment against the right 
of way of a railway company.” 

Illinois seems to be one of the few jurisdictions which 
hold toacontrary rule. Thus in Wabash, ete., Co. v, 
District, 134 Ill. 384, it was held that the portion of a 
railway company lying within a drainage district might 
be sold to pay the assessment for constructing the 
drain. The court said: ‘‘Againit is urged that the 
decree is erroneous in direeting a sale of a portion of 
the railroad for the satisfaction ofthe lien. This prop- 
osition was presented and considered in Illinois Cent- 
R. Co. v. Commissioners, 129 Ill. 417, and it was there 
held that an order for the sale of the track and right 
of way of the railroad company within the district for 
the payment of the assessment was proper. We are 
still inclined to adhere to the conclusion to which we 
arrived in that case.” 





JETSAM AND FLOTSAM. 
THE STATUS OF AN INNOCENT CONVICT. 

In arecent case in Tennessee, Clarence Peak was 
duly convicted of the murder of one Silas Hulin, and 
was thereupon sentenced to the penitentiary fora 
term of years. Some time afterwards this same Hulin 
was found to be alive and well, notwithstanding the 
fact that his death at the hands of the said Peak had 
been proved beyond a reasonable doubt. There was 
no question of mistaken identity. The plain fact was 
that there had been a miscarriage of justice. A man 
had been convicted of a crime which had never been 
committed. Inasmuch as such misadventures have 
happened before, and will happen again so long as it 
is a human quality to err, the legal aspects of the sit- 
uation are interesting. What is the remedy of a per- 
son who has been tried, convicted, and is undergoing 
punishment fora crime when it subsequently appears 
that he is innocent? 

In the Tennessee case just referred to, the prisoner’s 
counsel sought to have him discharged on a writ of 
habeas corpus. If the question raised in such a case 
could be determined on habeas corpus, it would un- 
doubtedly be the most efficient proceeding, because 
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in no other way could the matter be sospeedily deter- 
mined. The court held, however, that it had no au- 
thority to interfere with the judgment of conviction, 
and accordingly remanded the prisoner. We are not 
informed as to the grounds on which the court rested 
its decision, but areference to one very well settled 
principle seems conclusive that the prisoner mistook 
his remedy, and that the decision of the court was 
correct. 

It is elementary that a conviction of a crime consti- 
tutes an adjudication of the existence of all the facts 
involved, namely, that the crime alleged was actually 
committed, and that the defendant was the guilty 
agent. ‘These facts become res judicata by the judg- 
ment of conviction, and though the judgment may be 
set aside or arrested by the trial court, or may be re- 
viewed on writ of error or appeal, it is not subject to 
impeachment in any collateral proceeding. In amur- 
der case, one of the facts involved is the death of the 
alleged victim. The jury must find on the evidence 
before them that this fact exists, and their finding in 
this regard is conclusive until the verdict has been set 
aside in an appropriate proceeding. 

It is also elementary that a person who is in custody 
under a judgment or sentence of a court of competent 
jurisdiction cannot obtain his discharge on a writ of 
habeas corpus on the ground of any irregularities or 
any errors either of law or fact. It is only when the 
judgment is absolutely null and void on its face that 
such writ is the appropriate remedy. Rex y. Carlile, 
4C.& P. 415; In re Boardman, 169 U. S. 39; Ex parte 
Chandler, 114 Ala. 8; Ex parte Wright, 119 Cal. 401; 
People vy. Allen, 160 Ill. 400; State v. Orton, 67 Iowa, 
554; Matter of Black, 52 Kan. 64; State v. Klock, 45 
La. Ann. 316; Glenn’s Petition, 54 Md. 572; Sennott’s 
Case, 146 Mass. 489; Matter of Bushey, 105 Mich. 64; 
State v. McMahon, 69 Minn. 265; Murrah v. State, 51 
Miss. 652; Jn re Copenhaver, 118 Mo. 377; State vy. 
Shattuck, 45 N. H. 205; People v. Baker, 89 N. Y. 460; 
dn re Schenck, 74 N. Car. 607; Ex parte Van Hagan, 
25 Ohio St. 426; Com. v. Wright, 126 Pa. St. 464; Ex 
parte Keeler, 45S. Car. 527; Pitner v. State, 44 Tex. 
578; Ex parte Hays, 15 Utah, 77; Jn re Greenough, 31 
Vt. 285; Ex parte Rollins, 80 Va. 314; Jn re French, 
81 Wis, 597, No inquiry can be had into the sufti- 
ciency of the evidence to support the conviction. Jn 
re Jordan, 49 Fed. Rep. 238: Ex parte Long, 114 Cal. 
159; Ex parte Spencer, 83 Cal. 460; Jn re Bion, 69 
Minn. 51; Donnell v. State, 48 Miss. 661, 12 Am. Rep. 
375; Ex parte Winston, 9 Nev. 71; People v, Protest- 
ant Episcopal House of Mercy, 128 N. Y. 180, revers- 
ing Matter of Danziger, 69 Hun (N. Y.), 624; Marx v. 
Milstead (Va. 1889), 9S, E. Rep. 617; Ex parte Marx, 
86 Va. 40. According to these well settled principles 
voverning the remedial operation of the writ of habeas 
corpus, itis perfectly clear that it is not available to 
procure the discharge of the prisoner in such a case 
as we are now considering. 

From a practical point of view it might seem that 
the most certain and speedy remedy would be an ap- 
plication fora pardon: and if no relief could be ob- 
tained from the courts, then it is obvious that this 
would be the prisoner’s only recourse. A pardon, 
however, proceeds on the theory .that the person to 
whom it is granted is guilty of the crime, but that 
there is a sufficient reason, not cognizable by the 
courts, forexempting him from punishment. It is 
an act of grace,and is not demandable in any case as a 
matter of right. United States v. Wilson, 7 Pet. (U.S.) 
150; Greathouse’s Case, 2 Abb. (U. S.) 382; Roberts v. 
State, 160 N. Y. 217. While the effect of a pardon is 
to remove the penalties and disabilities resulting from 











the conviction, and to make the prisoner, as it were, 
anew man, so far as concerns civil and political rigkts 
(Exe parte Harland, 4 Wall. [3. 380), it does not 
relieve him of the imputation of guilt so as to re- 
establish his character, because it does not annul the 
judgment of conviction, or determine that such judg- 
ment was in any way erroneous or unjust. Roberts 
v. State, 30 N. Y. App. Div. 106, affirmed 160 N. Y. 
217. In other words, a pardon relieves from punish- 
ment, but it establishes the fact of guilt, and deprives 
the prisoner of the right to seek redress for the suffer- 
ing and expense to which he has been subjected. It 
does not permit him to maintain an action for mali- 
cious prosecution against the person at whose in- 
stance he was prosecuted (Roberts v. State, 30 N. Y. 
App. Div. 106, affirmed 160 N. Y.217), nor does it give 
him any claim against the governrent for what he has 
suffered. Knote vy. United States, 95 U. S. 158. It does 
not even relieve him from the costs of the prosecu- 
tion. Rex v. Amery, 2 T. R. 515, 569; Hx parte Me- 
Donald, 2 Whart. (Pa.) 440; Holliday v. People, 5 Gil. 
(Ill.) 214. 

If, then, the prisoner is innocent of the crime of 
which he stands convicted, pardon would not only 
fallfar short of giving him full redress, but would 
even deprive him of some of his rights. Conse- 
quently, a pardon is not the remedy that the innocent 
man would choose under the circumstances, unless 
the complete vindication of a judicial proceeding 
should not be available, because of legal technical- 
ities, or other reasons. 

From what has already been observed, it is evident 
that the only full, complete and adequate remedy of 
one who has been convicted of a crime which he did 
not commit, is to be obtained from the courts. In the 
case in hand, habeas corpus will not lie because the 
judgment is valid and regular on its face, nor is the 
judgment reversible on a writ of error for obvious 
reasons. The reappearance of the supposed victim is 
a fact which proves conclusively that the alleged 
crime was not committed, and therefore that the 
prisoner was wrongfully convicted. It is a plain case 
of newly discovered evidence which, if brought to the 
attention of the court by a timely application, must, 
of necessity, result in the trial with a certainty of ac- 
quittal. 

It is a very unusual occurrence in criminal practice, 
after a conviction has become an accomplished fact, 
and while the prisoner is undergoing his punishment, 
that facts appear which are absolutely conclusive of 
the prisoner’s innocence. It is, perhaps, the unusual- 
ness of such a condition that causes uncertainty as to 
the proper procedure. In the case of the reappear- 
ance, alive and well, of one who was supposed to have 
been murdered, the innocence of a person who had 
been convicted of the supposed murder becomes so 
absolutely certain that justice requires immediate 
reparation. But the forms of law must be observed, 
and the binding effect of judgments must be accorded 
to them until they are duly reversed or set aside. 

The result of all this is that, in such a case as the 
one we are now dealing with, the prisoner’s proper 
remedy is a motion for a new trial on the ground of 
newly discovered evidence, unless the time that has 
elapsed since his conviction is so great that the mo- 
tion is precluded by a rule of court or local statute. 

At common law the time within which a motion for 
a new trial might be made was fixed by arule of court. 
Rex v. Bell, 2 Stra. 995; 3 Bl. Com. 387. In the ab- 
sence of arule of court, it is for the judge in each in- 
stance to determine whether the motian is made in 
time. Rex v. Hote, 5 T. R. 436; Rex y. Teal, 11 East,, 
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308; Rex v. Waddington, 1 East, 146. In many of the 
states of the union there are statutes fixing the time 
within which a motion for a new trial may be made, 
but there is usually a saving clause as to cases in 
which the making of the motion within the time 
limited is “unavoidably prevented.” Roggencamp vy. 
Dobbs, 15 Neb. 620; Fudge v. St. Louis, ete. R. Co., 31 
Kan. 146; Hemme y. School Dist. No. 4, 30 Kan. 377; 
Ward v. Morrison, 6 Kan. App. 54; Douglass v. An- 
thony, 45 Kan. 439; Mitchell v. Milhoan, 11 Kan. 617; 
Nesbit v. Hines, 17 Kan. 316; Fowler v. Young, 19 Kan. 
150; Houston v. Kidwell, 83 Ky. 301; United States v. 
Choctaw, ete., R. Co., 3 Okla. 459; Kent v. Upton, 3 
Wyo. 43; McLaughlin vy. Upton, 3 Wyo. 48. 

The statutes of Tennessee limit the time within 
which motions for new trials may be made in civil 
cases (Code, § 4847), but in criminal cases the only 
regulation is as to the grounds on which such mo- 
tions may be made. Consequently, the proper prac- 
tice for the prisoner would have been to move fora 
new trial, and on well-settled principles he would 
have been set at liberty on bail pending the new 
trial.—Law Notes. 
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Taxation of Costs in Federal Courts. By Patrick H. 
Gunckel, of the Minneapolis Bar. St. Paul, Minn. 
Keefe-Davidson Company, 1904. Sheep, pp. 500. 
Price $5.00. Review will follow. 


Office Boy’s Digest. Cullings from the American, 
English, and Canadian Reports. Selected and Com- 
piled by the Office Boy. With an Introduction by 
B. A. Milburn. The Michie Company, Publishers, 
Charlottesville, Va., 1904. Canvas pp. 327. Price 
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~ HUMOR OF THE LAW. 





No practicing lawyer was ever more popular in the 
courts than an obscure Irish solicitor named Barney 
Regan. No matter how dull the case, Barney could 
find out its humorous side and brighten up the court 
by the laughter he was sure to provoke. Barney 
practiced chiefly in the county court, a court which 
has jurisdiction over small debts under twenty pounds. 
On one occasion a witness, stepping into the box, said, 
“Yer Honor, if ye plaze, sorr, oi’m not ready to sthart 
yet.” “Why not?” asked the judge. “Oi’m waiting 
fur Barney Regan, sorr.”” ‘The judge was angry and 
felt the dignity of the court was insulted. ‘‘How dare 
you, sir,” he exclaimed‘ “speak of an ofticer of this 
courtinsucharude manner! Itis Mr. Regan, I would 
have you understand.” Just then Barney entered 
the court, and commenced opening his case while re- 
moving his overeoat. ‘You’ll excuse my client’s 
familiarity, your Honor,” he said. “Famous men 
in all ages have been familiarly spoken of. There 
were Shakespeare, Milton, Macaulay, Tom Moore, Nel- 
son and—Barney Regan !”’ 
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1. ABATEMENT AND REVIVAL—Assignment After Com- 
plaint is Filed.—Action to cancel note and mortgage 
held, under B. & C. Comp. §§ 51, 396, 745, not abated by 
their sale after the filing of the complaint.—Posson v. 
Guaranty, Savings & Loan Assn., Oreg., 74 Pac. Rep. 923. 

2. ACCORD AND SATISFACTION—Consideration.—W here 
it is uncertain which of two parties is liable for a debt of 
fixed amount, it is a sufficient consideration to support 
a settlement between one of such parties and the credi- 
tor.—Chicago, R. I. & P. Ry. Co. v. Brown, Neb., 97 N. W 
Rep. 1038. 

8. ADVERSE POSSESSION—Grantee in Fee from a Life 
Tenant.—A grantee in fee from a tenant for life ofa 
homestead entryman held not estopped from claiming 
the land adversely afterthe termination of the life es- 
tate.—Mann v. Mann, Cal., 74 Pac. Rep. 995. 


4. ADVERSE POSSESSION—When Title Passes. — Con- 
firmation by commissioners under Act Cong. March 3 
1807, ofaclaim to land in the territory of Orleans, followed 
by confirmation by congress in Act April 29, 1816, held to 
pass title, so as to permit prescription founded on unin- 
terrupted possession to run before patent issued.— Joplin 
vy. Chachere, U.S. 8. C., 24 Sup. Ct. Rep. 214. 


5. ALIENS—Porto Rican Not an Alien.—A native of 
Porto Rico, an inhabitant of the island atthe time of its 
cession to the United States,is not,on her arrival at 
New York, an alien immigrant, within Act Cong. March 
3, 1891, ch. 551, 26 Stat. 1084 [U. S. Comp. St. 1901, p. 1294].— 
Gonzales v. Williams, U.S. S. C., 24 Sup. Ct. Rep. 177. 


6. ANIMALS—Vicious Dog.—In action against owner of 
a vicious dog, refusal to give requested charge on scien- 
ter held error,in view of charge given and of the evi- 
dence.—Nelson v. Barrett, 85 N. Y. Supp. 817. 

7. APPEALAND ERROR— Exclusion of Evidence Corrob- 
orating Party.—It is error to exclude evidence corrobora- 
ting the testimony of defendant on a material issue 
and then submit the issue tothe jury.—Honigstein 7. 
grange 85 N. Y. Supp. 818. 

8. APPEAL AND ERROR- Amending Record.—The cour ¢ 
after the expiration of the term and while the case wag 
in the appellate court, held authorized to amend the 
record of the entry of judgment.—Channel v. Merrifield, 
Ill., 69 N. E. Rep. 32. 

9. APPEAL AND ERROR—Mode by Which Exceptions to 
Rulings may be Reviewed.—The only mode by which ex- 
cayesens to rulings on evidence can be presented for re- 
view is by motion for new trial, and by assigningjas error 
the overruling of such motion.—Glaser y. Glaser, Okla., 
74 Pac. Rep. 944. 


10. APPEAL AND ERROR—Prejudicial Error.—The leav- 
ing of a certain notice in the file of papers given the jury 
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on retiring held not prejudicial, they having been in- 
structed to disregard the notice.— Palmer v. Smith» 
Conn., 56 Atl. Rep. 516. 

1l. APPEAL AND ERROR—Transcript of Record.—Origi- 
nal documents filed in the supreme court, not shown by 
the transcript of the record of a cause, nor transmitted 
by virtue of an order of the trial judge, in accordance 
with supreme court rule 12 (47 N. E. Rep. 6), will be 
stricken from the files.—Soule v. People, Il.,69 N. E. 
Rep. 22. 

12. ARBITRATION AND AWARD—Assignment of Contract 
—The right of a purchaser of electric power to assign his 
contract held not within clause in contract calling for 
submission of questions under the contract to arbitra- 
tion.—Hudson River Water Power Co. v. Glens Falls Gas 
& Electric Light Co., 85 N. Y. Supp. 577. 

13. ARBITRATION AND AWARD—Construction of Agree- 
ment.—An agreement to submit to arbitrators the sub- 
ject of the validity of a judgment, it being in litigation, 
implies that such submission shall displace such litiga- 
tion, and that the judgment shall stand or fallasthe re- 
sult of the award.—Jones v. Thomas, Wis., 97 N. W. Rep 
950. 

14. ARMY AND NAVY—Credit of Service for Computing 
Pay.—Credit of service to compuie future pay only held 
intended by Act March 3, 1899, providing that all officers 
appointed to the navy from civil life shall be credited, 
for computing their pay, with five years’ service.—W hite 
v. United States, U. S.S C., 24 Sup. Ct. Rep. 171. 

15 ARREST—Without Writ of Commitment.-—A village 
marshal has no right to arrest a person who has been 
found guilty of a violation of the village ordinance, un- 
less a writ of commitment is in his hands when he seeks 
to make such arrest.—State v. Leindecker, Minn., 97 N. 
W. Rep. 972. 

16. ASSIGNMENT FOR BENEFIT OF CREDITORS—Convey- 
ances by Assignee.—It cannot be presumed that a de- 
livery of property by an assignor to a creditor was made 
after executing an assignment for creditors.—Hayes vy. 
Ammon, 55 N. Y. Supp. 607. 

17. ATTORNEY AND CLIENT—Representation that Di- 
vorce was Granted.— False representations by an attor- 
ney that he had obtained adivorce for his client, and a 
delivery of a fictitious decree, on the faith of which the 
client remarried, held to warrant the attorney’s disbar- 
ment.—Vcople v. Belinski, Ill.,69 N. KE. Rep. 5. 

18. BAILMENT—Action to Recover Horse.—In dn action 
to recover tor the use of a horse, defendant held to have 
burden of proof respecting his defense that he was to 
have the use of the horse for its keep.—Palmer v. Smith 
Conn., 56 Atl. Rep. 516. 

19. BANKRUPTCY—ACction to Set Aside. —In an action 
by a trustee in bankruptcy to set aside a conveyance by 
the bankrupt to his wife, the petition and schedule filed 
by the bankrupt were inadmissible in evidence against 
the wife without her consent.—Halbert vy. Prane, Minn., 
97 N. W. Rep. 976. 

20 BANKRUPTCY—Dreferences. — Property of a bank- 
rupt, purchased before the institution of proceedings 
in bankruptey, is no part of the bankrupt’s estate.— 
Hall v. Keating Implement & Machine Co., Tex., 778. W, 
Rep. 1054. 

21. BENEFIT SOCIETIES—Presentation of Claim.—Fra- 
ternal insurance society could not assert that claim was 
improperly presented, when acted upon by supreme 
lodge as if properly presented. —Grand Lodge of Loco- 
motive Firemen v. Orrell, IL, 69 N. E. Rep. 68. 

22. BENEFIT SOCIETIES—Suicide as Affected by By- 
Laws.—A member of a mutual bene*t association held 
bound by a provision of its by laws rendering his certi- 
ficeat void in case of self. destruction.—United Moderns 
v. Colligan, Tex , 7758. W. Rep. 1032. 

23. BENBFIT SOCIETIKS— Vested Rights in Certificate.— 
Ben -ficiary heir at law of member of fraternal insur- 
ance society has no vested right in certificate, and mem- 
ber nay change designation of beneficiary. — St. Louis 
Poli . Relief Ass’n v. Strode, Mo., 77 S. W. Rep. 1091. 








24. BILLS AND NOTES—Delay in Suit.— Where the as- 
signor of a note assured the holders that he would have 
it paid or secured, thereby causing the holders to post- 
pone suit on the note, he could not rely on their delay 
to escape liability.—Smallhouse v. American Nat. Bank, 
Ky., 778. W. Rep. 1113. 

25. BILLS AND NOTES — Necessity of Demand Before 
Suit.—Demand of payment of notes assumed by the as- 
signee of a contract of purchase of land as the consid- 
eration of the assignment is not necessary before bring- 
ing suiton them.—Baltes Land, Stone & Oil Co. v. Sut- 
ton, Ind., 69 N. E. Rep. 179. 


26. BRIDGES—Invitation to Use.—Owner of a private 
bridge held not to have invited person thereon, and 
hence not to be respunsible for death occasioned by its 
collapse.—Carson Lime Co. v. Rutherford’s Adm’r, Va. 
46 S. E. Rep. 304. 

27. BROKERS—Agency to Purchase Land.—The agency 
of one who, as agent to buy real estate, defrauds his 
principals by false pretenses as to the purchase price, 
may be shown by parol.—Rathbun v. McLay, Conn., 56 
Atl. Rep. 511. 

28. BROKERS—Commissions. — A broker held not en- 
titled to recover commissions for the sale of a mine, 
where at the time of suit brought an option contract 
negotiated by the broker with the purchaser had not 
ripened into a sale.—Lawrence v. Pederson, Wash., 74 
Pac. Rep. 1011. 

29. BROKERS—Kight to Compensation.—A real estate 
broker earns nothing until he produces a customer 
willing and prepared to purchase and pay for the prop- 
erty on the terms given to the broker by the owner.— 
Smith v. Lawrence, Me., 56 Atl. Rep. 455, 


30. BURGLARY ~Indictment.—Under Cr. Code (Hurd’s 
Rey. St. 1899, ch. 38) § 36, defining burglary, there is no 
variance between an indictment which does not state 
when a burglary was committed and proof that it was 
committed at nignt.—Bruen vy. People, Ill.,69N. E. Rep. 
24. 

31. CARRIERS—Boarding Car Almost Stopped.— One 
attempting to board a street car. almost almost stopped, 
held not chargeable as a matter of law with contributory 
negligence.— Mulligan v. Metropolitan St. Ry. Co., 85 N. 
Y. Supp. 791. 

32. CARRIERS — Defective Cattle Cars.—A_ shipper’s 
failure to send an attendant with live stock shipped 
held not to release railroad from liability for damages 
from defective car.—Lake Krie & W. R. Co. v. Holland, 
Ind., 69 N. E. Rep. 138. 

33. CARRIERS—Notice of Defects.—Notice to a railroad 
of a defect from which injury to a passenger has re- 
sulted is competent evidence in an action for the injury, 
irrespective of the source of the notice. — Baruth v. 
Poughkeepsie City & W. F. Electric Ry. Co., 85 N. Y. 
Supp. 822. 7 

34. CARRIERS— Person Assisting Invalid. — Where a 
conductor knew that a person had entered a train to as- 
sist an invalid, it was his duty to use ordinary care to 
ascertain whether he had gotten off before the train 
started.—Bishop v. Illinois Cent. R. Co., Ky., 77 8. W. 
Rep. 1099. 

35. CONSTITUTIONAL LAW — Class Legislation. — Lien 
Law, 1899, providing that the court shall allow as part of 
the costs money paid for filing and recording the claim 
and reasonable attorney’s fees, is not class legislation, 
within Const. art. 1,§18.—Thompson v. Wise Boy Min, 
& Mill. Co., Idaho, 74 Pac. Rep. 958. 


26. CONSTITUTIONAL LAW—Drainage Ditch Assessment. 
—Code, §§ 1940, 1946, relative to notice of drainage pro- 
ceedings and assessment of cost of construction, held 
violative of constitutional inhibition against taking 
property without due process of law. — Beebe v. Ma- 
goun, Iowa, 97 N. W. Rep. 985. 

37. CONSTITUTIONAL LAW — Jurisdictional Amount in 
Supreme Court.—Const. § 88, providing that the supreme 
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court of appeals may have jurisdiction in civil cases in- 
volving not less than $300, dues not proprio vigore confer 
that jurisdiction.—Flanary vy. Kane, Va., 46 8. E. Rep. 312. 


38. CONSTITUTIONAL LAW—Limitations.—Sess. Laws 1903 
amending Code Civ. Proc., so as to protect the state from 
bar of limitations, and declared retroactive inopration, 
held not to deprive of property without due process of 
law, when applied to action against municipal corpora- 
tion to recover state protection.—State v. City of Aber- 
deen, Wash., 74 Pac. Rep. 1022. 

39. CONSTITUTIONAL LAW—Penalty Under Same Law.— 
Penalty imposed by statute will not be held unconsti- 
tutional, as excessive, unless itshocks the sense of man- 
kind. - McMahon v. State, Neb., 97 N. W. Rep. 1035. 

40. CONSTITUTIONAL LAW—Title to Legislative Act.— 
Under Const. art. 3, §16, providing that every act shall em- 
brace one subject, to be embraced in tie title, the courts 
must liberally construe the language of the legislature 

n framing the title to any act.—State v. Coffin, Idaho, 74 
Pac.Rep 962. 

41. CONTRACTOR—Architect’s Refusal to Give Certifi- 
cate.—Architect’s refusal to furnish contractor with 
final certificate held not wrongful, where contractor had 
not properly completed the work.—Excelsior Terre Cot- 
ta Co. v. Harde,85 N.Y. Supp. 732. 

42. CONTRACTS—ASsignability of Contract to Furnish 
Horses.—Contract to furnish horses and wagons held 
assignable.—Merritt v. Booklovers’ Library, 85 N. Y. 
Supp. 797. 

43. CONTRACT—Payment of Installments.—The non 
payment of installments according to the terms of a 
building contraet justifies the contractor in refusing to 
continue the work.—Lawrence Bros. v. Heylman, 85 N. 
Y. Supp. 789. 

44. CONTRACTS—Patented Articles.—Contract for sale 
of patented articles, under which buyer was to retain 
certain sum to indemnify him and his guarantied vendees 
from consequences of articles being infringements, ctn- 
strued, and held, that seller could recover balance 
where no guaranty was given to vendees, though suits 
were instituted against them.—Rankin v. Sharples, IIl., 
69 N. E. Rep. 9. 

45. CORPORATIONS—Action by Stockholder.—Stock- 
holders of a dissolved corporation cannot sue the direc- 
tors and receivers to annul the portion only of an order 
of court entered on the approval of the receivers releas- 

*ing the directors from liability —Craig v. James, 85N. Y. 
Supp. 583. 

46. CORPORATIONS—County Contracts for Supplies.— 
In an action by a resident taxpayer to enjoin an illegal 
expenditure of money by a county board, plaintiff need 
not show what the amount of expenditure would 
have been if the law had been obeyed.—W oodruff vy. Wel- 
ton, Neb., 97 N. W. Rep. 1037. 

47. CORPORATIONS — Exemption Laws as Affecting 
Wages.—Where there is nothing to show that a wage 
claim is exempt under the statutes of a sister state, it 
must be presumed that the common lawrule on the sub- 
ject prevails there.—Bultimore & QO. 8S. W. R. Co. v. Hol- 
lenbeck, Ind.,69 N. E. Rep. 136. 

48. CORPORATIONS—Liability of Stockholder.—One em- 
ployed by persons holding themselves out as members 
of a corporation, who recovers a judgment against the 
corporation for breach of thecontract, may enforce his 
judgment against the persons who held themselves out 
as stockholders.—Schaub vy. Coffin, Mich., 97 N. W. Rep. 
968. 

49. CORPORATIONS—PreferringCreditors.—An insolvent 
manufacturing corporation cannot prefer its directors, 
or creditors on whose claims the directors are sureties, 
where the votes of such directors are necessary to make 
the preference.—City Nat. Bank v. Goshen Woolen Mills 
Co., Ind., 69 N. E. Rep. 206. 

50. CORPORATIONS—Right to Exercise Foreign Cor- 
porate Franchises.—It is the policy of the state to ac- 
cord to foreign corporations, by comity, full and com- 
plete privelege to exercise their corporate franchises in 





the state, except so far as limitation is imposed by ex- 
press legislation.—Chicago Title & Trust Oo. v. Bash- 
ford, Wis., 97 N. W. Rep. 940. 

51. CORPORATIONS—Right to Purchase its Own Stock.— 
Private corporation may purchase its own stock in good 
faith, if transaction is free from fraud, and corporation is 
not insolvent, or in process of dissolution, and the rights 
of creditors are not affected thereby.—Porter v. Ply- 
mouth Gold Min. Co., Mont., 74 Pac. Rep. 938. 


52. CORPORATIONS—Subscription to Stock of Other 
Company.—The indorsement of negotiable paper by 
one corporation for the accommodation of another is 
ultra vires.—McCampbell v. Fountain Head Ry. Co., 


* Tenn., 778. W. Rep. 1070. 


53. CORPORATIONS—Ultra Vires Acts.—Stockholders, 
by whose authorization ultra vires acts are done, cannot 
afterward avoid the same in equity.—McCampbell y. 
Fountain Head R. Co., Tenn.,77 8. W. Rep. 1070. 


54. COUNTIES—Deposit in Lieu of Bail.—Counties held 
liable to true owner of money received as deposit in 
lieu of bail, though officer who took bail had no author- 
ity so to do.—Sutherland v. St. Lawrence County, 55 N. 
Y. Supp. 696. 

55. CREDITOR’S Sutr—Limitations.—Code 1887, § 2915, 
limiting the time within which suit may be brought to 
recover land, has noapplication tothe suit ofajudgment 
creditor to enforce his lien against the land.—Flanary 
v. Kane, Va., 468. E. Rep. 312. 

56. CRIMINAL LAW—Bribvry at Elections.—Where de- 
fendant had requested instructions referring to the in- 
dictment for facts necessary to support a conviction, he 
could not objectto instructions of the court for that 
reason.—Christie v. People, Il1., 69 N. E. Rep. 33. 


57. CRIMINAL LAW—Presumption of Innocence.—The 
legal presumption of innocence protects a defendant in 
a criminal case from any presumption of a negligent 
act on his part without proof thereof. — State v. Young, 
N. J., 56 Atl. Rep. 471. 

58. CRIMINAL TRIAL—Discietion of Court.—Refusal of 
court to exercise its discretion to set aside a grant of ap- 
peal and allow filing of aftidavits in support of motion 
for new trial, on erroneous ground that the discretion 
did not exist, held error.—Legere v. State, Tenn.,77 8. W. 
Rep. 1059. 

59. CRIMINAL TRIAL—Instructions Where Rape is De- 
fended on Ground of Drunkenness.—There was no re- 
versible error in a refusal to give an instruction em- 
bodying Lord Hale’s well known statement as to the ac- 
cusation of rape, where the jury was otherwise fully 
and properly instructed.—State v. Trusty, lowa, 97 N. 
W. Rep. 989. 

60. CRIMINAL TRIAL—Self Defense.—Where the court 
submitted the issue of self-defense, it was error to re- 
fuse to instruct that the burden was on the state to 
show beyond a reasonable doubt that defendant was not 
acting in self-defense. — State v. Williams, lowa, 97 N. 
W. Rep. 992. 

61. DAMAGES—Action by Parent. — A father, suing for 
injuries to his infant son, cannot recover for his own 
loss of time, his services in taking care of the child, or 
for his neglect of business therefor. — Ceigler v. Hop- 
per-Morgan Co.,85 N. Y. Supp. 656. 

62. DAMAGES—Breach of Advertising Contract. — De- 
fendant held liable for actual damages only for breach 
ofa contract for publication of his advertisement in 
plaintiff's paper for a specified time.—Mendell v. Will- 
young, 85 N. Y. Supp. 647. 

63. DEAD BopIEs — Husband Liable for Burial Ex- 
penses.—A widower is liable for the reasonable value of 
the services of undertaker in burying his deceased wife 
at the instance of a friend of the deceased.— Watkins y. 
Brown, 85 N. Y. Supp. 820. 

64. DEATH—Mortality Tables.—In an action for death, 
mortality tables are admissible to establish decedent’s 
expectancy of life.—Philip v. Heraty, Mich., 97 N. W. 
Rep. 9638. 
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65. DEDICATION—Public Street.—Where land has been 
dedicated for a public street, and accepted by long use, 
the dedication cannot be retracted, though no munic- 
ipal action has accepted the dedication. — Pence y. 
Bryant, W. Va., 46S. E. Rep. 275. 

66, DEED—Not a Memorandum Before Delivery. — A 
deed before delivery is not available as a memorandum 
of a contract of sale on which to base an action for spe- 
cific performance.—Schneider v. Vogler, Neb., 97 N. W. 
Rep. 1018. 

67. DESCENT AND DISTRIBUTION—Charging Sums Paid 
in Partial Distribution.—Charging the sums paid to the 
legatees on a partiul distribution against their legacies, 
instead of against their share of the residuary estate, 
held not erroneous —MclIntire vy. McIntire, U.S. 8. C., 24 
Sup. Ct. Rep. 196. 

68. DISMISSAL AND NONSUIT—Restoration of Cause on 
Oral Motion.—The court has no discretion to restore to 
the docket, on oral motion, without notice to the ad- 
verse party, a cause which has been regularly discon- 
tinued.—O’Dell y. Cowles, Conn., 56 Atl. Rep 519. 


69. DIVOoRCE—Charges of Unchastity.— A husband’s 
false charges of unchastity against his wife, which im- 
paired her health and imperiled her life, held cruel 
treatment, entitling her toa divorce.—Turner vy. Turner, 
Iowa, 97 N. W. Rep. 997. 

70. DivorcE—Decree Collaterally Impeached. — De- 
cree of divorce may be impeached collaterally in the 
courts of unother state by showing want of jurisdic- 
tion.—German Savings & Loan Soc. v. Dormitzer, U. 8. 
8. C., 24 Sup. Ct. Rep. 221. 

71. DIVORCE — Willful Abandonment. — A decree of 
divorce for willful abandonment for three years will be 
granted plaintiff, where defendant was guilty of such 
desertion while he was of sound mind, though he subse- 
quently became insane.—Fisher v. Fisher, W. Va., 468. 
E. Rep. 118. 

72. EASEMENTS—Change of Street Grade. — Abutting 
property owner has no easement in street, such as to 
entitle him to enjoin change of grade.—Sauer v. City of 
New York, 85 N. Y. Supp. 636. 

73. ELECTIONS—Bribery.—The crime of bribery at elec- 
tions held infamous, within Const. 1870, § 7, and therefore 
justified the legislature in punishing such offense by 
disfranchisement, as provided by Hurd’s Rey. St. 1599, 
ch. 46, § 83.—Christie v. People, Ill., 69 N. E. Rep. 33. 


74. EMBEZZLEMENT — What Constitutes. — Where an 
agent converts property of his principal to his own use 
under a mistaken claim of right, it does not constitute 
embezzlement.—State v. Culver, Neb., 97 N. W. Rep. 1015. 


75. EMINENT DOMAIN - Damages to Abutting Owners.— 
That a statute gave a railroad company the right to tem- 
porarily use a street, while reconstructing a crossing, 
did not relieve it from liability for damages to abutting 
owners.—Knapp & Cowles Mfg. Co. v. New York, N. H, 
& H. R. Co., Conn., 56 Atl. Rep. 512. 


76. EMINENT DOMAIN—Reserving Right of Way.—Where 
a grantor, reserving a right of way, omits to exercise his 
right to designate it, the right passes to his grantee, and 
his selection will be upheld.—Callen v. Hause, Minn., 97 
N. W. Rep. 973. 

77. EVIDENCE—Assault With Intent to Commit Man- 
slaughter.—In a prosecution for assault, the belief ofa 
witness that the crowd which followed defendant meant 
to create trouble was inadmissible.—State v. Evaps, lowa, 
97 N. W. Rep. 1008. 

78. EVIDENCB—Homicide.—Proof that accused’s intent 
in assaulting deceased was to rob did not create a vari- 
ance from an indictment alleging an intent to kill.—State 
vy. Tyler, Iowa, 97 N. W. Rep. 983. 

79. EVIDENCE—Hypothetical Question.—A hypothetical 
question, which embraces a fair summary of the facts 
which plaintiff's evidence tends to prove, is not objec- 
tionable.—Buce v. Incorporated Town of Eldon, Iowa, 
%7 N. W. Rep. 989. 





80. EVIDENCE—Offer and Acceptance of Contract.—An 
offer to publish an advertisement held accepted by eom- 
mencement of publication.—Mendall v. Willyoung, 85 N. 
Y. Supp. 647. 

81. EVIDENCE—Pen Knife a Deadly Weapon.—An or- 
dinary pen knife, when from the manner of its use it is 
likely to produce death, is a deadly weapon.—State v 
Roan, Iowa, 97 N. W. Rep. 897. 

82. EVIDENCE—Reasons in Support of Positive State- 
ments.—That witness gave reasons in support of posi- 
tive statements held not gronnd for rejecting the state- 
ments —Tilden v. Gordon & Co , Wash., 74 Pac. Rep. 1016. 

83, EVIDENCE—Kes Gestx.—In an action for personal 
injuries certain evidence held not res geste.—Fallon v, 
Rapid City, S. Dak., 97 N. W. Rep. 1009. 

84. EVIDENCKE—Sufticiency of Patent License.—A patent 
lawyer is net a competent witness on the legal sufticiency 
of a patent license, but the question as to its sufficiency is 
one for the court.—Rankin v. Sharples, Ill.,69 N. E. Rep, 
9. 

85. EXECUTORS AND ADMINISTRATORS—Grantee of Heir 
—One is not entitled to have distribution made to him in 
probate proceedings, as assignee of an heir of deceased, 
where the conveyance was made prior to deceased’s 
death.—Jn re Ryder’s Estate, Cal , 74 Pac. Rep. 993. 

86. EXECUTORS AND ADMINISTRATORS—Legal Services 
to Executors.—Legal services rendered an executor are 
expenses of administration, and cannot be recovered in 
an action against the executor until allowed as a claim 
against the estate.—Stephens v. Cassity, Mo., 77 8S. W. 
Rep. 1089. 

87. FIRE INSUBANCE—Cancellation of Policy.—An in- 
surance agent directed by the company to take up for 
cancellation a policy of insurance, has no power to 
take it up with a condition that he would get for the in- 
sured a policy in another company.—Miller vy. Fireman’s 
Ins. Co., W. Va., 468. E. Rep. 181. 

88 FrRauD—Care Required of Purchaser.—One cannot 
rely on what is told him, and recover for deceit, where 
the means of knowledge were spread before him, so that 
by ordinary observation he could not but know the truth. 
—Kaiser v. Nummerdor, Wis.,97 N. W. Rep. 932. 


89. FRAUDS, STATUTE OF—Matting to be Manufactured. 
—A contract for the purchase of matting, to be manu- 
factured and delivered to the buyer, held a contract for 
work, not within the statute of frauds.—Gross v. Heckert, 
Wis., 97 N. W. Rep. 952. 

90. FRAUDS, STATOTE OF—Performance Within a Year, 
—A contract for services for wu year held sreated by re- 
newal by continuance in service, and not by oral agree- 
ment, and therefore not within the statute of frauds.— 
Bennett v. Mahler, 85 N. Y. Supp. 669. 

91. GAME—Shooting Game in Closed Season.—The evi- 
dence, showing that defendant was one of a party shoot- 
ing game inthe closed season, held sufficient to base a 
conviction of such defendant on the charge of having in 
his possession game protected by the statute.—McMahon 
v. State, Neb., 97 N. W. Rep. 1035. 


92. INFANTS—Woman’s Disaflirmance After Arriving at 
Majority.—A conveyance by a married woman, after 
majority, of land conveyed while a minor, held under 
circumstances, not a disaftirmance of former convey- 
ance.—Blair v. Whitaker, Ind., 69 N. E. Rep. 182. 


93. INFANTS—Guardian Ad Litem.—An appointment of 
aguardian ad litem “‘to infant defendants” by the clerk 
of the court has reference to the infant defendants 
named in the memorandum of suit, and not to those 
named inthe bill.—Turner v. Barraud, Va., 46S. E. Rep. 
318. 

94. INJUNCTION—Action on Bond.—A_ petition in an 
action on an injunction bond, including all the proceed- 
ings in the injunction suit, which showed the writ prop- 
erly granted, heldjdemurrable.—Gray v. Bremer & Stro- 
ther, lowa, 97 N. W. Rep. 991. 

95. INJUNCTION—Damage for Wrongful Issuance.—In 
an action for damages for wrongful issuance of an in- 
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junction, held, that fees of attorney could not be allowed 
as damages on the theory that theservices were render- 
ed in securing the dissolution of the injunction.—Landis 
v. Wolf, I11.,69 N. E. Rep. 103. 


96. INJUNCTION—Forvign Insurance Company.—W here 
a contract is entered into with aforeign insurance com- 
pany having no agency iu the state, an action may be 
brought inany county where the company may be found. 
—Eqguity Life Ass’n v. Gammon, Ga., 46 S. E. Rep. 100. 


97. INJUNCTION—Irreparable Trespass.—In a sui ttostay 
irreparable trespass, equity will not enforce the forfeit- 
ure of acontract relied on by defendants, when such 
forfeiture is founded on unsettled questions of law and 
facts.—Merchants’ Coal Co. v. Billmeyer, W. Va., 46 S. E. 
Rep. 121. 

98. INJUNCTION—Prosecution of Crime.—Injunction will 
not issue on acharge that defendant justice of the peace 
was unlawfully conspiring to issue warrants to arrest 
plaintiff's employees for trespass.—Louisville & N. R. 
Go. v. Barrall, Ky., 77 S. W. Rep. 1117. 

99. INJUNCTION—Secret Invention.—One who has been 
enjoined from manufacturing and using a machine in- 
vented by another’s employee cannot escape the effect 
of the injunction by organizing a corporation.—Wester- 
velt v. National Mfg. Co., Ind., 69 N. E. Rep. 169. 


100. INTEREST—Application of Payments.—In an ac- 
counting, interest should not be computed on the entire 
indebtedness of one partyto a date after a part had 
been paid.—Moss V. Odell, Cal., 74 Pac. Rep. 999. 


101. INTEREST—Money Due on Building Contract.— 
Where a building contract did not provide for interest, 
the contractor could not recover interest, in the absence 
of proof of a demand of payment of the exact amount 
due.—Excelsior Terra CottaCo. v. Harde, $85 N. Y. Supp. 
782. 

102. INTOXICATING LIQUORS—Female Wine Room.— 
Municipal ordinance, prohibiting liquor sellers from 
providing wine rooms for females and from supplying 
them with liquor, held a valid exercise of the police 
power.—Cronin v. Adams, U. 8. 8. C., 24 Sup. Ct. Rep. 


103. JUDGES—Right to Practice as an Attorney.— 
Since Const. art. 6, § 20, forbidding a surrogate to practice 
as un attorney in any court of record, ipso faclo suspends 
him from practice on his election, an order of the su- 
preme court suspending him generally from practice is 
superfluous —Jnre Silkman, 84 N. Y. Supp. 1025. 


104. JODGMENT—Action on Note.—An injunction, grant- 
ed after a full hearing between the original partiesto a 
nonnegotiable note restraining the collection of such 
note, is a complete defense to a suiton the same by one 
claiming to be a bona fide purchaser before maturity.— 
Randolph v. Hudson, Okla., 74 Pac. Rep. 946. 


105. JUDGMENT—Disqualification of Judge.—Where a 
judge of an inferior court, disqualified by interest, pro- 
ceeds to final judgment, his interest is ground for er- 
ror, rendering the judgment voidable.—Forest Coal Co. 
v. Doolittle, W. Va., 46 S. E. Rep. 238. 

106. LANDLORD AND TENANT—Collapse of Building.—A 
landlord held noc liable to a tenant for injury to his 
property from a collapse of the building, owing to in- 
herert defects in its construction.—Franklinv. Tracy, 
Ky., 778. W Rep. 1113. 

107. LANDLORD AND TENANT—Duty to Repair.—Fact 
that landlrd bad placed a plank in cellar of dwelling, 
where the floor was icy owing to water escaping from 
water pipes, held to impose on him no duty to keep it 
free froin ico, ete.—Whitehead v. Comstock & Co., R. L., 
56 Atl. Rep. 446. 

10s. LANDLORD AND TENANT—Elevator Not Completed 
in Covenan' to Repair.—The covenant in a lease that 
the lesser s ould make repairs held not to extend to an 
elevator in (ae building.—Wagner v. Welling, 84 N. Y. 
Supp. 979 
nD AND TENANT—Term of Lease a Question 
re there was conflicting evidence as to the 


109. LAND. 
of Fact.— 











term of a lease for farming purposes, in regard to the 
share of the crops which the lessee should be entitled 
to, the question was for the jury.—Armitage v. Kistler, 
Neb.. 97 N. W. Rep. 1029. 

110. LiF# INSURANCE—Insurable Interest. — A woman 
held to have an insurable interest in the life of a man 
who supported her, independent of the validity of her 
marriage to him.—Scott’s Adm’r v. Scott, Ky., 77 S. W. 
Rep. 1122. 

111. LIFE INSURANCE—Vested Interest. — Beneficiaries 
in a life insurance policy held to have a vested interest 
therein, of which they could not be deprived without 
their consent.—Sangunitto v. Goldie,84.N. Y. Supp. 989. 

112. LIMITATION OF ACTIONS—Bar of Note. — That an 
action at law on a note secured by a mortgage is barred 
by limitations constitutes no defense to a suit to fore- 
close.—Northrop v. Chase, Conn., 56 Atl. Rep. 518. 


113. MASTER AND SERVANT—Assumed Risk.—Whether 
a servant assumed the risk of an injury while working 
ina lumber company’s drying kiln was a question for 
the jury.—Gaudie v. Northern Lumber Co., Wash., 74 
Pac. Rep. 1009. 

114. MASTER AND SERVANT — Assumed Risk.—An em- 
ployee, having known of the slanting, slippery floor of 
the room in which he worked, and the throbbing from 
the engine, held to have assumed the risk. — Houston 
Ice & Brewing Co. v. Pisch, Tex., 77S. W. Rep. 1047. 

115. MASTER AND SERVANT—Breach of Agreement. — 
Striking employees, having returned to work under 
agreement to submit future differences to arbitration, 
held not justified in quitting for nonpayment of portion 
of consideration of agreement, without attempt to arbi- 
trate.—Eden v. Silberberg, 85 N. Y. Supp. 781. 

116. MASTER AND SERVANT — Death of Yardmaster.— 
In an action for the death of a railroad yardmaster, in 
charge of atrain in a collision with a street car ata 
crossing, an instruction as to decedent’s negligence in 
backing the train across the street without flagging 
held proper.—Philip v. Heraty, Mich., 97 N. W. Rep. 963. 

117. MASTER AND SERVANT—Defective Wires.— An em- 
ployer is bound to keep the place, tools, and appliances 
in a reasonably safe condition, and to make a seusonable 
inspection with that view.—New Omaha Thomson-Hous- 
ton Electric Light Co. v. Rombold, Neb., 97 N. W. Rep. 
1030. 

118. MASTER AND SERVANT—Injuries to Servant.—In an 
action for injuries to a servant, an answer to an inter- 
rogatory held to render general verdict for plaintiff re- 
versible.—Republic Iron & Steel Co. v. Jones, Ind., 69 
N. E. Rep. 191. 

119. MASTER AND SERVANT—Safe Place to Work. — Or- 
dinarily, in providing his employees with a place to 
work or appliances, an employer is bound to exercise 
reasonable care to insure their safety.— New Omaha 
Thomson-Houston Electric Light Co. v. Rombold, Neb., 
97 N. W. Rep. 1030. 

120. MECHANICS’ LIENS — Foreclosure. — Property 
owner, in action to foreclose a lien for the contract 
price of removing buildings, held not entitled to set off 
the costs of foreclosure proceeding by laborers on ac- 
count of work done for the contractor. — Boucher vy. 
Powers, Mont., 74 Pac. Rep. 942. 

121, MINES AND MINING—Fellow Servants.—The oper- 
atorofasteam drill, used in a mine to drill holes in 
which to insert explosives, is a fellow servant of his 
helper.—Livengood v. Joplin-Galena Consol. Lead & 
Zine Co., Mo., 77 S. W. Rep. 1077. 

122. MINES AND MINERALS—Miner’s Lien.—Where the 
ore extracted from the mine is milled on the mine, and 
in a mill belonging to the mine, the labor thereon comes 
within the lien laws. — Thompsen v. Wise Boy Min. & 
Mill. Co., Idaho, 74 Pac. Rep. 958. 

123. MORTGAGES—Separate Estate.—A wife’s mortgage 
of her separate estate held not merged, on purchase 
thereof by the husband, in the legal estate of either.— 
Skinner v. Hale, Conn., 56 Atl, Rep. 524. 
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124. MUNICIPAL CORPORATIONS — Dedication of Street. 
—Author of plat, on which streets are designated, caus- 
ing others to act on faith thereof, held estopped, and to 
estop his privies in estate, from changing position in re- 
gard thereto.—Corning & Co. v. Woolner, Ill., 69 N. E. 
Rep. 53. 

125. MUNICIPAL CORPORATIONS—Effect of Suspension 
of Ordinance Governing Fireworks.— In an action 
against acity for a death caused by an explosion of 
fireworks, the city was entitled to have the question as 
to whether the display of fireworks was a nuisance sub- 
mitted to the jury.—Landau v. City of New York, 85 N. 
Y.* Supp. 616. 

126. MUNICIPAL CORPORATIONS — Injury Due to Icy 
Sidewalk.—Person slipping on icy sidewalk, due to 
momentary forgetfulness of danger, held not guilty of 
contributorg negligence as a matter of law.—Delaney v. 
City of Mount Vernon, 85 N. Y. Supp. 799. 

127. MUNICIPAL CORPORATIONS—Local Improvements. 
—A statute providing for an attorney’s fee and for fore- 
closure of a lien based on assessment for a public im- 
provement held not unconstitutional. — Brown v.Cen- 
tral Bermudez Co., Ind., 69 N. EK. Rep. 150. 

128, MUNICIPAL CORPORATIONS — Right to Prohibit 
Gambling.—Unless the charter of a city confers on it 
authority so to do, the council has no right to pass an 
ordinance regulating or prohibiting gaming or gaming 
devices.—State v. Godfrey, W. Va ,468. E. Rep. 155. 

129. NEGLIGENCE — Accidental Injury. — Accidental 
striking of a pedestrian with a piece of a cog wheel, 
broken from a coal wagon while unloading it, held nota 
reasonable and probable result, for which there is any 
liability.—McKenzie v. Waddell Coal Co.,85 N. Y. Sapp. 
$19. 

130. NEGLIGENCE — Barbed Wire Fence.—Whether a 
child who, while playing with other children, ran intoa 
barbed wire fence at the boundary of a third person’s 
land, was guilty of contributory negligence, held for 
the jury.—Cincinnati & H. Spring Co. v. Brown, Ind., 69 
N. E. Rep. 197. 

13h. NEW TRIAL—Discharge of Motion by Operation of 
Law.—Motion for trial held overruled at end of term, 
though continued to another term by order in chambers 
made by the judge who tried the cause, becatse of in- 
ability to attend, by virtue of Rev. St. Ariz. 1887, par. 87- 
—James v. Appel, U. 8. S. C., 24 Sup. Ct. Rep. 222. 

132, NEW TRIAL—Failure to Complain of Instructions 
in Motion.—There being no complaint in the motion for 
a new trial that certain charges, correct in the abstract, 
were not applicable to the facts, the giving of them is no 
ground for a new trial.—Glaze v. Mills, Ga., 46S. E. Rep. 
99. 

133. NOVATION—Perishable Goods.—An agreement that 
the purchaser of perishable goods, who refused to ac- 
cept them, should sell them for the best price obtain- 
able, held not a novation.—Tilden v. Gordon & Co., 
Wash., 74 Pac. Rep. 1016. 

134. NUISANCE—Loss of Patronage to Hotel Competent 
Evidence.—Amount of business done by a hotel before 
the maintenance of a nuisance held competent evidence 
of the loss caused by the nuisance.—Bates v. Holbrook, 
85 N. Y. Supp. 673. 

135. NUISANCE—Theater License.—A license to sell in- 
toxicating liquors and to operate a theater ata place des- 
ignated will not justify the conducting of such business 
in a manner offensive to public morals.—Reaves v. Ter 
ritory, Okla., 74 Pac. Rep. 951. 


136. OFFICERS—Right to Office.—One who forfeits his 
right to an office, by accepting another which is incom- 
patible with it, and afterwards performs the functions of 
the forfeited office, 1s an officer de facto.—Old Dominion 
Building & Loan Assn. v. Sohn, W. Va., 46S. E. Rep. 222. 

137. PARTNERSHIP—Rights and Liabilities. —- Where a 
person has paid into the capital of the firm an amount 
which his copartner has bound himself to pay, he may 
recover it in an action at law.—Newman Vv. Ruby, W. Va., 
46 8. E. Rep. 172. 





138. PARTNERSHIP—Rights of Retired Partners.—Part- 
ner in bank, continuing work after its insolvency, cannot 
recover for services.—Stockdale v. Maginn, Pa., 56 Atl. 
Rep. 439. 

139. PARTNERSHIP—Scope of the Business.—One dealing 
with a firm, who takes from one partnera firm note for 
goods supplied such partner, is bound to know whether 
the transaction i3 within the apparent scope of the firm 
business.—Standard Wagon Co. v. D. P. Few & Co., Ga., 
466. E. Rep. 109. 

140. PLEADING—A mendment to Show that Collection of 
Note was Enjoined.—In an action on a nonnegotiable 
note, refusal to permit defendant to amend his plead- 
ings,to show that the collection of the note has been 
enjoined in a suit between the original parties, is revers- 
ible error.—Randolph v. Hudson, Okla., 74 Pac. Rep. 946, 

141. PLEADING—Matters Provable Under Special Plea. 
—The allegation in a special plea against a street railroad 
company for injuries sustained in a collision with a street 
car held to allege matter provable under general issue.— 
Montgomery St. Ry. v. Hastings, Ala., 35 So. Rep. 412. 


142, PROHIBITION—Disqualificatien of Judge.—Prohibi- 
tion lies to restrain a judge from proceeding in a cause 
in which he is disqualified by reason of interest.—Forest 
Coal Co. v. Doolittle, W. Va., 46S. E. Rep. 238. 

143. PUBLIC LANDS—Foreign Corporation.—A foreign 
railroad company held not engaged in business within 
the state of Washington, so as to authorize service, 
where its only agent within the state was an advertising 
solicitor, not authorized to make contracts on its be- 
half.—Rich v. Chicago, B. & Q. Ry. Co., Wash., 74 Pac. 
Rep. 1008. 

144. QUIETING TITLE—Adverse Claims to Land.—A 
claimant out of possession cannot convey his title to the 
holder of the adverse title in possession, and then sue the 
grantor of such adverse title in equity to cancel the title 
papers of such adverse title as a cloud on the title.—Zinn 
v. Zinn, W. Va., 46S. Ki. Rep. 202. 

145. RAILROADS—Injury to Trespasser.—Boy gathering 
coal in railroad yard held a trespasser, and not entitled 
to recover for injuries received, unless they are wanton 
and willful.—Riordan v. New York Cent. & H. R. RK. Co., 
841N.Y Supp. 1046. 

146. RAILROADS—Sale Decreed of Portion of Roadbed. 
—It is not against public policy to decree a sale of a por- 
tion of a roadbed of a railroad to satisfy prior liens on 
the land.—Flanary v. Kane, Va., 46 8. KE. Rep. 312. 

147. REMAINDERS—Jurisdiction of Court.—Where the 
scope of the pleadings in an action did not involve the 
interest of remaindermen, a decree of sale of the re- 
mainder is beyond the jurisdiction of the court, and 
therefore a nullity.—Turner v. Barraud, Va., 468. E. Rep. 
#18. 

148, REPLEVIN—Right of Possession in Third Person.— 
Bailors of certain cows, holding the same under a con- 
tract with salvors, who were entitled to a lien thereon, 
held entitled to plead the salvors’ right of possession, in 
replevin by the original owners to recover the same.— 
Central Stockyard & Transit Co. v. Mears, 85 N. Y. Supp. 
795. 

149. SALVAGE—Rescue of Cows From Sea.—A rescuer of 
certain cows, which had escaped into the sea from a ves- 
sel, held entitled to a lien for salvage, and to possession 
of the cows until his lien was satisfied.—Central Stock - 
yard & Transit Co. v. Mears, 85 N. Y. Supp. 795. 

150, SCHOOLS AND SCHOOL DISTRICTS—Issuing War- 
rants in Excess of Constitutional Limit.—Good faith of 
officers of a school district, or their acknowledgment that 
its warrants were valid, held not to prevent defense that 
the warrants were in excess of the constitutional limita- 
tion.—Farmers’ Sav. Bank v. Independent School Dist. 
of Farmington, Iowa, 97 N. W. Rep. 988. 

151. SPECIFIC PERFORMANCE—Conditional Contract.— 
Specific performance of a contract to sell land, provided 
the contract sheuld be void ifthe vendor did not acquire 
title by acertain date, held not enforceable after that 
date.—Baldwin v. McGrath, 85 N. Y. Supp. 735. 
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152. StaTES—Board of Charities and Corrections.—A 
contention that the legislature, having once fixed the 
compensation of members of the board of state charities 
and corrections, had no power thereafter to change such 
compensation, is not tenable.—Thomas y. State, 8S. Dak., 
97 N. W. Rep. 1011. 

153. STATUTES—Separate Assessment of Non-Resident 
Land.—Under a statute requiring the separate assess- 
ment of non-resident land, the assessment of such land 
in the resident portion of the roll was void.—Sanders v. 
Saxton, 85 N. Y. Supp. 762. 

154. STATUTES—Title to Legislative Act.—The legisla- 
ture cannot, in the title of an act, use language which in 
the ordinary acceptation of the terms thereof would im- 
ply one idea, and in the body of the act declare that such 
language means the reverse.—State v. Collin, Idaho, 74 
Pac. Rep. 962. 

155. STIPULATIONS—Partitiou.—Under the stipulation 
of the facts in acase,a contention that ce: tain deed from 
aman to his wife was made merely for the purpose of 
giving chancery jurisdiction of a petition for partition 
held unavailable.—Chicago, P. & St. L. Ry. Co. v. 
Vaughn, IIl., 69 N. E. Rep. 113. 

156. STREET RAILROADS—Collision With Buggy Stand- 
ing Too Near Track.—A driver, stopping his vehicle ona 
strect with one of the rear wheels within a few feet ofa 
street car track, held not guilty of contributory negli- 
gence asa matter of law.—Montgomery St. Ry. v. Hast- 
ings, Ala., 35 So. Rep. 412. 

157. STREET RAILROADS--Location of Tracks —A street 
railway company held not liable for the annoyance aris- 
ing from a cross-over switch, and which is incident to 
the use of the street, merely because it disobeyed the 
plan forthe location of the switch.—State v. Hartford 
St. Ry. Co., Conn., 56 Atl. Rep. 506. 

158. STREET RAILROADS—Vehicle Approaching Car.— 
Street car held to have right of way as against approach- 
ing vehicle, so that those in charge of car were not neg- 
ligent in failing to stop.—Knickerbocker Ice Co. v. Bene- 
dix, Ill.,69 N. E. Rep. 50. 

159. TAXATION—Validity of Tax Sale.—Where property 
is conveyed to A,as “‘administratrix of B,” a sale for 
taxes in the name of A held invalid as againat the heirs 
of B.—Baines v. Alker, Pa., 56 Atl. Rep. 433. 

160. TELEGRAPHS AND TELEPHONES—Validity of State 
Tax.—Ordinance imposing license fee on poles and wires 
of an interstate telegraph company held nota valid exer- 
cise of the police power, where no expense has been in- 
curred by the municipality,and the fee is 20 times the 
amount of the cost of the most careful inspection that 
could have been made.—Postal Telegraph Cable Co. v. 
Borough of Taylor, U. 8. 8. C., 24 Sup. Ct. Rep. 208, 

161. TENDER—Estoppel.—A seller of goods, who with- 
drew money tendered and paid into court by the pur- 
chaser, held not estopped from further prosecution of 
his action for the purchase price.—Tilden v. Gordon & 
Co., Wash., 74 Pac. Rep. 1016. 

162. TRIAL—General Exception to Entire Instructions. 
—Where the charge consists of a series of specific in 
structions, a general exception to the entire charge is 
not available if any one of the instructions is correct.— 
Glaser v. Glaser, Okla., 74 Pac. Rep. 944. 

163, TrRusTs—Capacity of Church Mission as Benefi- 
ciary.—Church mission held not to constitute an entity 
capable of becoming beneficiary of resulting trust.— 
Marie M. K. Church v. Trinity M. E. Church, IIL, 69 N. E. 
Rep. 73. 

164. TRUsTS—Delivery of Teust Fund. — There was 
sufficient delivery of trust fund to trustees, though set- 
tlor made check payable to beneficiary, and beneficiary 
thereafter turned the money over to the trustee.— 
Brown v. Spohr, 84 N. Y. Supp. 995. 

165. VENDOR AND PURCHASER—Option Contract. — On 
acceptance of option to buy lands, vendor cannot, by 
tendering deed and demanding immediate payment, 
render the contract void if payment is not made.—Penn- 
sylvania Min. Co, v. Smith, Pa., 56 Atl. Rep. 426. 











166. VENDOR AND PURCHASER—Righbts of Parol Veundee 
in Possession.—A vendee of land by parol, in posses- 
sion, held not protected as to judgment against vendor 
till entire price is paid.—Fulkerson v. Taylor, Va., 46 
S. E. Rep. 309. 

167. VENDOR AND PURCHASER—U nilateral Binding on 
Acceptance.—A contract giving an option to purchase 
land, though unilateral and without consideration as to 
the vendee, becomes binding ard capable of being 
specifically enforced upon its acceptance by the pur- 
chaser before being withdrawn.—Carter v. Love, II1., 69 
N. E. Rep. 85. 

168. VENUE—Prejudice of Judge.—Under Rev. St. 1892, 
§ 1079, authorizing a change of venue for prejudice of 
the judge, applies as well to prejudice in favor of the 
adverse party as to prejudice against the party making 
the application.—Keen v. Brown, Fia., 35 So. Rep. 401. 

169. WATERS AND WATER COURSES — Diversion for 
Municipal Supply.—A city, which is a riparian owner, 
has no right, as against a lower riparian proprietor, to 
diminish the amount of waterin a stream by abstract 
ing it for the purpose of municipal water supply.—Lons- 
dale Co. v. City of Woonsocket, R. 1., 56 Atl. Rep. 448. 


170. WiLLs—Counsel Fees. — Decedent’s estate held 
properly charged with counsel fees for services rend- 
ered administrator with the will annexed in defending 
the will against attack.—McIntire v. McIntire, U.S. 8. 
©., 24Sup. Ct. Rep. 196. 

171. WILLS—“Our Children” Construed.— Words “our 
children,” in a will, held not to include a child treated 
as an adopted child, though never formally adopted.— 
Hamlin v. Steveys, N. Y., 69 N. E. Rep. 118. 

172. WILL8S—Right of Widow to Dispose of Property.— 
A will held to authorize a widow to dispose of such por 
tion of the testator’s estate as might be necessary for 
her maintenance. — Martin v. Barnhill, Ky., 77 S. W. 
Rep. 1097. 

173. W.LLS—Testamentary Capacity. —Ona will con- 
test, evidence that testator was “rational and und: rno 
restraint’? was equivalent to evidence that he was of 
“sound mind and memory,” as required by statute.— 
In re Arrowsmith’s Estate, Ill., 69 N. E. Rep. 77. 


174. WitNESSES—Construction of Will. — A will con- 
strued to give to testator’s widow a life estatein land 
devised in remainder to testator’s son. —Gentry v. 
Gentry, Ky , 77S. W. Rep. 1115. 

175. WITNESSES—Failure to Comprehend Meaning of 
Oath.—A motion to strike out the testimony of a witness 
for the state, because he stated on cross-examination 
that he did not know what an oat: was, held properly 
overruled.—State v. Burns, Nev., 74 Pac. Rep. 983, 


176. WITNESSES—Husband Not Competent in Action 
Against Wife.—A husband is not a competent witness 
against his wife on a prosecution of her for obtaining 
money of another by fa'se pretenses.— Baker v. State, 
Wis., 97 N. W. Rep. 566. 

177. WITNESSES—Impeachent.—The state may show, 
by testimony of grand jury, statements made by prose- 
cuting witness before them, where she had denied mak- 
ing the same.—Gibson v. State, Tex., 77S. W. Rep. $12. 

178. WITNESSES—Undue Influence in Procuring Will.— 
Where it was claimed that a will was the result of undue 
influence exercised over testator by his wife, statements 
by testator tending to show such influence held admis- 
sible.—Powers’ Ex’r v. Powers, Ky., 78 S. W. Rep. 152. 

179. WORK AND LABOR—Failure to Perform by Act of 
Other Party.—Where one is prevented from performing 
bis contract by acts of the other party to the contract, 
the failure to perform is not a defense in an action ona 
quantum meruit.—Turney v. Baker, Mo., 778. W. Rep. 479. 


180. WORK AND LABOR—Persons in Family Relation.— 
Services rendered by a daughter to her mother, while 
residing with the mother as a member of her family, will 
be presumed to have been gratuitous.—Terry v. Warder 
Ky., 78 S. W. Rep. 154. 











